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Court of Appeals of the District of Columbia. 


No. 3241. 

Tiie Passaic National Bank et al., a Corporation, Appellant, 

vs. 

Commercial National Bank et al., a Corporation. 


a Supreme Court of the District of Columbia. 

In Equity. No. 35659. 

The Passaic National Bank, a Corporation; the Rutherford Na¬ 
tional Bank, a Corporation; Savings Investment and Trust Com¬ 
pany, a Corporation; the Hamilton Trust Company, a Corporation; 
the First National Bank of Garfield, a Corporation; Bergen County 
Bank, a Corporation; A. E. McBee, Richard W. Jones, Jr., anil 
Van Dyke H. Jones, Doing Business under the Firm Name and 
Style of McBee, Jones and Company, a Co-partnership, and Wil¬ 
liam J. Oliver, Plaintiffs, 


vs. 

Continental Trust Company, a Corporation; Commercial Na¬ 
tional Bank, a Corporation; Bates Warren. Tucker K. Sands, 
and Frederick Mertens, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 
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1 Filed January 7, 1918. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 35659. 

Tiie Passaic National Bank, a Corporation, the Rutherford Na¬ 
tional Bank, a Corporation; Savings Investment and Trust Com¬ 
pany, a Corporation; the Hamilton Trust Company, a Corpora¬ 
tion; the First National Bank of Garfield, a Corporation; Bergen 
County Bank, a Corporation; A. E. McBee, Richard W. Jones, Jr., 
and Van Dyke II. Jones, Doing Business under the Firm Name 
and Style of McBee, Jones and Company, a Co-partnership, and 
William J. Oliver, Plaintiffs, 


vs. 

Continental Trust Company, a Corporation; Commercial Na¬ 
tional Bank, a Corporation; Bates Warren, Tucker K. Sands, 
and Frederick Mertens, Defendants. 

Bill for Rescission of Contract and Other Relief. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

The plaintiff's, above named, respectfully state as follows: 

1. The plaintiff, Passaic National Bank, is a corporation organized 
under the laws of the United States, and doing a national 
2 banking business in the city of Passaic, in the State of New 
Jersey. The Rutherford National Bank is a corporation, 
organized under the laws of the United States, and doing a national 
banking business in the Borough of Rutherford, in the state of New 
Jersey. The Savings Investment and Trust Company is a corporation 
organized under the laws of the state of New Jersey, and doing a gen¬ 
eral banking and trust company business at the city of East Orange in 
the state of New Jersey. The Hamilton Trust Company is a cor¬ 
poration, organized under the laws of the state of New Jersey and 
doing a general banking and trust company business at the city 
of Paterson, in the state of New Jersey. The First National Bank 
of Garfield is a corporation organized under the laws of the United 
States and doing a national hanking business in the township of Gar¬ 
field, in the state of New Jersey. The Bergen County Bank is a cor¬ 
poration organized under the laws of the state of New Jersey and doing 
a banking business in the Borough of Rutherford, in the state of New 
Jersey. A. E. McBee is a citizen of the United States and a resident 
of the state of New York. Richard W. Jones, Jr., is a citizen of 
the United States and a resident of the state of New York. Van 

Dvke H. Jones is a citizen of the United States and a resident of 
•/ 

the state of New Jersey. The three last named plaintiffs comprise 
the co-partnership of McBee, Jones and Company, and are engaged 
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in the general brokerage and investment securities business in the 
city of New York and the state of New York. William J. Oliver 
is a citizen of the United States and a resident of the city of Knox¬ 
ville. in the state of Tennessee. All the plaintiffs above named bring 

this suit in their own right. 

2 The defendant, Continental Trust Company, is a corporation 
organized under the laws of the United States for the District of 
Columbia and doing a general banking and trust company business 
in the citv of Washington, in the District of Columbia, and is sued 
in its own right. The defendant, Commercial National Bank is a 
corporation organized under the laws of the United States, and doing 
a national banking business in the city of Washington in the - 
trict of Columbia, and is sued in its own right. The detendai , 
Bates Warren, is a citizen of the United States and a resident 
3 of the District of Columbia, and is sued in his own right 
The defendant, Tucker K. Sands, is a citizen of the United 
States and a resident of the District of Columbia and is sued in his 
own right. The defendant, Frederick Mertens, is a citizen of the 
United States and a resident of Cumberland in the state of Maiy- 

lan 3 d ’ Some* time during the 8 year 1910 the defendant^F^denck 

Kens collii'uisingthe firm of F.Mertens’ fLswere the owners of 
•v large tract of mountain lands largely denuded of timber, located 
fn Uleeanv County, in the state of Maryland, in the locality 
designated as the “Green Ridge Valley,” in said county and state. 
Ibon information and belief, this firm, which had previously been 
engaged in the lumber business and various other enteiprises, con 
ceived the plan of converting this mountain land into a great com- 
inunitv apple orchard enterprise and offering small tracts tlieieo 
lo "he general public upon the representation that apples could 
profitably be grown in that locality and under the plans set foit 
L -F Mertens’ Sons, the promoters of the enterprise. About the 
lime of the inception of this enterprise there was organized undei 
he laws o he United States for the District of Columbia a trus 
company known as the United States Trust Company. Its first 
president was one Charles W. Warden, and one of its director* was 
the defendant, Bates Warren. Upon information and belief, the 
said defendant, Bates Warren, was, at the time mentioned and for 
most of the period hereinafter in this bill of complaint mentioned, 
•i friend and one of the attorneys and legal advisors of the defem 
ant Frederick Mertens, the head and active partner of the firm of 
F. Mertens’ Sons. Further, upon information 

to facilitate the objects of said enterprise, the said 1 . Mcitens ! ons 
caused to be conveved to the United States Trust Company, by deeds 
absolute upon their face, the above mentioned mountain lands 
and received from the United States Trust Company a declaration 
of trust, reciting among other things that the said lands were held 
hv said trust company in trust to convey to such purchasers of in¬ 
dividual tracts as should have completed their payments for sau 
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tracts, as hereinafter set forth, and upon the further trust to indem¬ 
nify the trust company against an advance of $50,000 which 
4 it had made to the said F. Mertens’ Sons for the purpose of 
financing their apple orchard project. Upon information and 
belief the said declaration of trust was never made a matter of 


record; nor was the fact that the said trust company held the said 
land for its own benefit, or for any other purpose than to act as 
a trustee for, and to make deeds over to purchasers of orchard tracts, 
when, and as they should become entitled to the same, ever revealed 
to purchasers from or to any of the creditors of said F. Mertens’ 
Sons, including these plaintiffs, until after the filing of the petition 
in bankruptcy against F. Mertens 1 Sons hereinafter mentioned. 

4. I nder the plan of exploitation of this project, the tracts were 
sold from time to time by F. Mertens 1 Sons for small cash payments 
and a series of promissory notes of small denomination, of serial 
maturities, the last of which should mature about five years after 
the signing of the contract of purchase. The said cash payment and 
the said notes were, in all cases, to be made and delivered directly to 
the said trust company, which was named in the contracts of pur¬ 
chase as the “Trustee.” and, under the declaration of trust above 


referred to, the said United States Trust Company, upon the payment 
of the entire purchase price by the individual purchaser, was to con¬ 
vey to him, free from any lien on the part of said trust company for 
any advances to the said F. Mertens’ Sons, as aforesaid, the particular 
tract for which the cash and notes aforesaid had been paid and 
given. Upon information and belief, the plaintiffs further say that 
from the inception of this enterprise until some time in the year 
1914, or the early part of 1915, there were sold to some thousands 


of purchasers of individual orchard tracts, a vast number of said 
tracts, and in return there were received by the said United States 
Trust Company a very great number, running well into the thou¬ 
sands, of said deferred purchase money notes, all of them made pay¬ 
able to the order of the said United States Trust Company, as Trustee, 
and that, upon the payment of these notes, as the same matured, large 
sums of money were received by the said trust company and credited 
by it to the account of said F. Mertens’ Sons. Further, upon infor¬ 
mation and belief, upon the receipt of said promissory notes, the said 
United States Trust Company endorsed the same, without 
5 recourse, and either retained or received back from the said 


1. Mertens 1 Sons, large numbers of the same, as collateral 
security for its original and subsequent advances to the firm of 
F. Mertens’ Sons. Other large numbers of said notes it turned 


over, endorsed in the manner above mentioned, to the said 
F. Mertens 1 Sons, who, thereupon, used the said notes as 
collateral security for advances from divers county, state and 
national banks, trust companies and other financial institutions in 
the city of A\ ashington, and in many other localities throughout 
the United States. 


5. About the middle of July, 1914, the United States Trust Com¬ 
pany went into the hands of a receiver, and the defendant. Tucker 
K. Sands, was, by a decree of this Honorable Court, appointed re^ 
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ceiver of said Company, and has continued to act in that capacity 
up to the present time. 

6. At the time of the liquidation of the United States Trust Com¬ 
pany, the defendants F. Mertens’ Sons owed a very large aggregate of 
money to various hanks and trust companies throughout the United 
States, with whom they had deposited as collateral a great many 
of the promissory notes above referred to, and the said F. Mertens’ 
Sons were indebted to the United States Trust Company to the ex¬ 
tent of about $145,000 and the United States Trust Company held 
as collateral security therefor, in addition to the lands previously 
referred to as having been conveyed to it by absolute deed, a very 
large aggregate amount of said promissory notes given by the pur¬ 
chasers of orchard tracts as aforesaid. 

7. Upon information and belief, the liquidation of the United 
States Trust Company having made it necessary that some means 
be provided to meet the obligation of $145,000, above referred to, 
the agreement hereinafter set forth was entered into between the 
said F. Mertens’ Sons, the defendant Continental Trust Company, 
and the defendant Tucker K. Sands, as receiver of the United States 
Trust Company, aforesaid. At the time last above referred to, Charles 
W. Warden had resigned as president of the United States Trust Com¬ 
pany and had become the vice-president of the said Continental 
Trust Company, and the defendant, Hates Warren, had resigned as a 
director of the United States Trust Company and had become a di¬ 
rector and a vice-president of the Continental Trust Company. This 

agreement, entered into with the Continental Trust Company 
6 and which was subsequently carried out, provided that the 

said Continental Trust Company should take up the indebted¬ 
ness of approximately $145,000, due from F. Mertens’ Sons to the 
said United States Trust Company, and, along with the said in¬ 
debtedness, should take over the title to the lands hereinabove men¬ 
tioned, and should further take over the large number of tract- 
purchasers’ notes, which, at the time of its liquidation, were held 
by the United States Trust Company as collateral security for its ad¬ 
vances as above set forth. The Continental Trust Company further 
undertook to assist in the continued txploitation of the orchard pro¬ 
ject by consenting to act as Trustee for the receipt of the cash and 
promissory notes of former and subsequent purchasers of tracts 
and on July 21, 1914, F. Mertens’ Sons addressed a circular letter 
to all owners of Green Ridge Valley orchard tracts, which, upon 
information and belief, was sent out with the knowledge and consent 
of the said Charles W. Warden and the said Bates Warren, and which 
letter was, in part, in manner and form as follows: 

“The Continental Trust Company was selected, after careful con¬ 
sideration, from the applications which we had from several trust com¬ 
panies. It is a strong, conservative Company from the standpoint of 
assets as well as its personnel. This transfer makes no change what¬ 
ever and carries with it no significance, as the new trustee simply car¬ 
ries out the duties and obligations of the old trustee, all the business 
being carried on along identically the same line as originally planned 
gnd agreed.” 


i 
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On the 20th day of July, 1914, the Continental Trust Company, 
over the signature of Charles W. Warden, its vice-president, also 
addressed a communication to the purchasers of the Green Ridge 
Valley Orchard tracts, which contained the following language: 

“We will handle the business pertaining to the trusteeship in 
strict accordance with the letter and spirit of existing contracts and 
assure you of careful, punctual and responsible fiduciary services. 

“We have known F. Mertens’ Sons as very high responsible 
7 business men and have been acquainted with the Green Ridge 
Valley orchards from their inception in the Spring and Sum¬ 
mer of 1910, and from a number of inspections made at various 
times by several of our officers and directors, we believe that the 
property and its growing apple trees are having judicious and in¬ 
telligent care along modern horticultural lines. ,, 

8. For a short time after the assumption bv the Continental Trust 
Company of the obligations of F. Mertens’ Sons to the United States 
Trust Company, the taking over of the collateral security therefor, 
and the assumption by the Continental Trust Company of the duties 
and obligations as trustee of the United States Trust Company, the 
public continued to invest in the Mertens’ orchard enterprise, and 
the cash and promissory notes of the said investors, made payable 
to the order of the Continental Trust Company, as trustee, came into 
the Continental Trust Company as trustee, and were by it endorsed, 
without recourse, and either retained by it as additional collateral 
security for pre-existing or subsequent advances to F. Mertens’ Sons, 
or were handed over by it to the said F. Mertens’ Sons, so endorsed, 
to he used by the latter with the various financial institutions here¬ 
inabove referred to throughout the United States, to secure the in¬ 
creasing volume of indebtedness of the said firm of F. Mertens’ Sons 
to various financial institutions throughout the United States. 

9. Between the period when the Continental Trust Company be¬ 
came a creditor of F. Mertens’ Sons, in the middle of July, 1914, 
and the early part of the year 1916, the indebtedness of F. Mertens’ 
Sons to the Continental Trust Company had increased from $145,- 
000, to nearly $250,000. This was the high water mark, in the ex¬ 
ploitation and sale of orchard tracts to the investing public (stated 
in writing by a member of the firm of F. Mertens’ Sons to have 
amounted to $8,800,000), and of the stream of promisory note* 
from the thousands of purchasers which had flowed into the hands 
of F. Mertens’ Sons either through the channel of the United States 
Trust Company or the Continental Trust Company. 

10. Some time after the high water mark aforesaid had been 
reached, and the indebtedness of F. Mertens’ Sons had attained 


its maximum point, both to the Continental Trust Company 
8 and to other financial institutions as aforesaid, the number of 
new notes received began rapidly to decline. The public 
had ceased further to invest in the enterprise, and where previously 
a great volume of such promissory notes had been steadily passing 
through the Continental Trust Company as trustee, but few began 
to be received. 
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11. Upon information and belief, in March, 1916, F. Mertens’ 
Sons were hopelessly insolvent, and the vast sums which they had 
borrowed from hundreds of banks and trust companies throughout 
the United States, largely based upon the enormous amount of such 
commercial paper which had been endorsed over to them by the 
two trust companies above mentioned, had, to a considerable extent, 
been dissipated in enterprises other than that of the orchard enter¬ 
prises, and the said F. Mertens’ Sons had no resources or liquid 
assets remaining with which to bolster up their credit and keep the 
orchard enterprise running, which facts were, at the time above 
stated, i. e., in March, 1916, well known to the defendants, Bates 
Warren and Tucker K. Sands, and to the defendants, Continental 
Trust Company and Commercial National Bank, of which the de¬ 
fendants Warren and Sands were, respectively, vice-presidents. 

12. Upon information and belief, at or about the time last above 
mentioned, the indebtedness of F. Mertens’ Sons to the defendant, 
Continental Trust Company, had been reduced by the payment by 
the tract purchasers of their notes, from the high water mark of 
nearly $250,000, to somewhere in the neighborhood of $150,000 or 
$175,000. For this amount, upon information and belief, they 
held, at that time, collateral security as follows: Notes of tract pur¬ 
chasers aggregating an amount largely in excess of $100,000; 105 
shares of the capital stock of the Third National Bank of Cumber¬ 
land, Maryland; $72,000 in bonds, secured upon the estate of Park 
Agnew, deceased, late of Alexandria, Virginia; 398 tracts of land in 
Allegany County, Maryland, averaging about ten acres to the tract, 
which had been conveyed by various deeds, absolute upon their face, 
to the Continental Trust Company, and the title to certain other 
alleged orchard tracts in the Green Ridge Valley district. Upon 

information and belief, the largest amount in point of value 
9 of the collateral above referred to was made up of the afore¬ 
said orchard tracts purchasers’ notes and the unsold orchard 
lands conveyed to the said company and of which the above men¬ 
tioned 398 tracts formed a part. The land above mentioned, i. e., 
the unsold tracts, although other thacts had been sold to the public 
at an average price of about $2,000 each, were upon information 
and belief, actually worth about $10 an acre, or $100 a tract. The 
promissory notes of the orchard tract purchasers (who amounted 
in number to approximately 2,000 persons scattered throughout the 
United States), were made by individuals who, upon information 
and belief, were, in a larger number of cases, without financial 
means and from whom the collection of the said promissory notes 
depended upon their continued belief in the soundness and ultimate 
success of the orchard enterprise in which they had invested and who 
probably would have at that time, as they subsequently in great 
numbers did, declined to pay the same, when, as a result of the dis¬ 
closures which culminated in the involuntary bankruptcy of F. 
Mertens’ Sons, they learned the true condition of the orchard enter¬ 
prise and the facts concerning its management. The plaintiffs 
aver, therefore, that it was a matter of grave importance to the de¬ 
fendant Continental Trust Company and to the defendant Com- 
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mercial National Bank, as will hereafter more fully appear, that a 
crisis in the affairs of F. Mertens’ Sons, should be postponed until 
such time as the defendant trust companies should have had time 
and opportunity to realize upon the collateral security represented 
by the tract purchasers' notes as aforesaid. Upon information and 
belief, no serious danger threatened F. Mertens' Sons at this time; 
i. e., in the month of March, 1910, from the said tract purchasers, 
who had been kept in good humor by numerous letters and assurances, 
and they paid F. Mertens' Sons, and in many instances paid the 
Continental Trust Company itself, but there was acute danger to 
the said F. Mertens’ Sons for the want of money with which to 
keep the banks and trust companies, to which they owed in the 
aggregate a vast sum, from demanding an early liquidation of their 
indebtedness. 

13. At the times mentioned in the preceding paragraph, the Com¬ 
mercial National Bank had become a large creditor of F. Mertens' 

Sons, and the latter were indebted to the said Commercial 
10 National Bank in the sum of approximately $150,000. As 

collateral security for the payment of the amount last named, 
the defendant, Commercial National Bank, held a very large aggre¬ 
gate of tract owners’ notes. The said Commercial National Bank 
held other collateral, but the largest and most important part of 
its collateral consisted of the promissory notes above mentioned, 
which is held upon the same terms and under the same circum¬ 
stances and conditions as those.narrated in the preceding paragraph 
in reference to the Continental Trust Company. 

14. In March, 1916, the financial condition of F. Mertens’ Sons 
and the relation to the Continental Trust Company and the Com¬ 
mercial National Bank being as above described, a plan was con¬ 
ceived and executed by the two last named institutions and F. Mer¬ 
tens’ Sons, the Continental Trust Company, acting through Bates 
Warren, its vice-president, the Commercial National Bank, acting 
through Tucker K. Sands, its vice-president, and the firm of F. 
Mertens' Sons, acting through Frederick Mertens, one of its mem¬ 
bers, and Otto G. Raymond, the reputed adopted son of Frederick 
Mertens, which plan had for its object the reduction of the indebted¬ 
ness of F. Mertens’ Sons to the two defendant banks as well as 
averting a financial crisis in the affairs of F. Mertens’ Sons, which 
would have resulted in the destruction of the collateral represented 
by the tract purchasers’ notes which were held by the two said insti¬ 
tutions, through the refusal of the makers of said notes to continue 
their payments. The plan so conceived was to raise $1,000,000 in 
securities on the 398 tracts above mentioned, which were worth not 
more than $37,000, and was executed in the manner set forth in this 
and the following paragraphs: The 398 tracts above mentioned were 
conveyed to the Continental Trust Company by several deeds from 
Frederick Mertens and John Mitchell, Jr., who was a partner with 
Frederick Mertens in the apple orchard project, and which said 
deeds purported, on their face, to convey 500 tracts, the 102 tracts 
of the property attempted to be conveyed by said deeds were not, 
nor had they ever been, owned by either Frederick Mertens or John 
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Mitchell, Jr., the grantors therein, nor had they ever had any interest 
in said tracts. Of the 398 orchard tracts, each of ten acres, each of 
about 150 had upon five acres thereof some trees planted, and 
11 of the remaining ‘248 tracts, none were planted with trees or 
were of a soil or location which would permit of apple culture, 
hut were either covered with rock or original timber growth. Upon 
information and belief, a conservative estimate of the value now and 
at the time when the scheme hereinbefore mentioned was conceived 
and executed, of said 398 tracts was, assuming that the title to the 
same was free and unclouded, as follows: Fifteen dollars an acre for 
the planted portions of the said 150 tracts and five dollars an acre 
for the implanted portions, of .$100 a tract for each of the said 150 
tracts, or in the aggregate $15,000, and for the remaining 248 tracts 
at an average of five dollars an acre, $12,400, or a total of $27,400. 
The said tracts were widely scattered, many of them inaccessible by 
any road, all of them fifteen or twenty miles from the nearest rail¬ 
road, and whatever prospective value might have been placed upon 
them as a part of a great community orchard enterprise was, at the 
time of the occurrences hereinafter mentioned, to-wit, in the early 
part of the year 1910, gone as the result of the failure of enterprise 
as a whole, due to mismanagement and lack of the management on 
the part of those responsible for the enterprise, and due to the im¬ 
pending financial crash of F. Mertens’ Sons, upon whose credit and 
resources the success of the whole enterprise had depended. 

10. On the 11th day of March, 1910, a certificate of incorporation 
of the Green Ridge Valley Orchards Company was filed with the 
Secretary of State for the state of Virginia, said certificate being 
executed by Bates Warren, the vice-president of the Continental 
Trust Company, Tucker K. Sands, vice-president of the Commercial 
National Bank, Frederick Mertens, Otto G. Raymond and Gardner 
L. Boothe, the last named being a member of the bar of Alexandria, 
Virginia, whose connection with the proposed corporation was merely 
that of organizer and resident agent in Alexandria, Virginia-. On the 


13th day of March, 1916, a certificate of incorporation was issued by 
the Secretary of State for the state of Virginia, to the said corpora¬ 
tion. By the terms of said certificate of incorporation, Frederick 
Mertens was named as president and director, Bates Warren vice- 
president and director, Otto G. Raymond, secretary and treasurer, 
and. Tucker K. Sands and Gardner L. Boothe, directors. The 
12 maximum and minimum amount of the capital stock of the 
said corporation is fixed at $500,000, divided into shares of 
the par value of $100 each. The purposes for which said company 
was formed are, according to the said certificate of incorporation, as 
follows: 

“To carry on the general real estate business in all its branches. 
To purchase, mortgage, sell, lease, improve, invest and deal in real 
estate wherever situated; to plant, cultivate and sell fruit trees and 
fruit of all kinds and of all conditions; to manufacture, produce, 
and sell boxes, barrels, cans, and kegs incidental to the fruit business; 
to lease or purchase all machinery, tools, implements, apparatus, 
equipment and appliances, of every kind, used in connection with 


/ 
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the business carried on by the corporation; to build, equip and oper¬ 
ate such means of transportation within its own property as may be 
deemed necessary for the conduct of its business, and to do any and 
all things usually incident to the aforesaid business.” 

17. On the 16th day of March, 1916, at ten o’clock A. M., at 
rooms one and two, Alexandria Bank Building, Alexandria, Vir¬ 
ginia, the incorporators of the said Green Kidge Valley Orchards 
Company held their first meeting. At said meeting a proposition 
was submitted on behalf of Frederick Mertens and John Mitchell, 
Jr., 

“To sell to the said company to enable it to carry out the objects 
for which it was incorporated, the said 500 orchard tracts for 
$500,000 of the fully paid and non-assessable stock of this corpora¬ 
tion and for a note of this company for the sum of $500,000 payable 
on demand.” 

The minutes of said meeting continue: 

“Whereas, the incorporators believe the aforementioned offer to 
be a reasonable one, and the price for said property to be fair 
l.°, and reasonable, now therefore, be it resolved that the directors 
of this company be, and they are hereby authorized to acquire 
from the said Frederick Mertens and John Mitchell, Jr., or their 
assigns, at a price not in excess of that above mentioned, the afore¬ 
said five hundred orchard tracts.” 

The five hundred tracts made the subject of the preceding offer 
and resolution for sale to the corporation for one million dollars 
were the same tracts which have been above recited to have been 
sold to the Continental Trust Company as collateral security and 
which, upon information and belief, were of a reasonable value of 
$27,400. 

18. On the 16th day of March, 1916, at 5:30 p. m., the directors 
of the said Green Ridge Valley Orchards Company held their first 
meeting at the office of Tucker K. Sands in the Commercial Na¬ 
tional Bank Building, Washington, D. C. The minutes of said 
meeting, among other things, recite as follows: 

“Whereas, pursuant to the request and at the direction of the 
incorporators at their first meeting held at the principal offices of 
the company at Alexandria, Virginia, on the 16th day of March, 
A. D. 1916. the directors were advised that they can purchase from 
Frederick Mertens and John Mitchell, Jr., 500 tracts of orchard 
lands, the owners thereof, each tract containing approximately ten 
acres and each tract being about one-half planted in apple trees in 
good condition, all situated in Allegany County, state of Marvland, 
for the total sum of one million dollars, payable $500,000 in the 
capital stock of this corporation and the balance in a demand note 
of the company for $500,000. 

“Now, therefore, be it resolved that pursuant to the request and 
at the direction of the incorporators, and in order to carry out the 
objects of the company, the president and treasurer be and they 
hereby are authorized and directed to purchase from Frederick Mer¬ 
tens and John Mitchell, Jr., the aforesaid 500 orchard tracts, approxi¬ 
mately ten acres each, located in Allegany County, state of Mary- 
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land, at the sum of one million dollars and to pay the same by 

14 issuing to the owners of said tracts, $500,000 worth of capital 
stock of this corporation and the said president and treasurer 

of the company are hereby authorized and directed to execute and 
deliver to the owners of said orchard tracts the demand note of this 
company for the sum of $500,000.” 

19. The said stock of the Green Ridge Valley Orchards Company 
was from the time of the organization of said company, held as fob 
lows: Gardner L. Boothe, one share; Frederick Mertens, 2,497 
shares; John Mitchell, Jr., 2,497 shares; Otto G. Raymond, one 
share; Tucker K. Sands, one share; Bates Warren, three shares. 

20. Pursuant to the prearranged plan, which involved the organi¬ 
sation of the Green Ridge Valley Orchards Company, on the — day 
of March, 1916, the defendant, the Continental Trust Company, 
executed to the Green Ridge Valley Orchards Company, as grantee, 
a deed in fee, purporting to convey to the said company the 500 
tracts of land in Allegany County which Frederick Mertens and 
John Mitchell, Jr., had attempted "to convey to them by the above 
mentioned deeds. In addition to the fact that the last mentioned 
deed, wdiich purported to convey 500 tracts of which the Continental 
Trust Company covenanted that it was seized, that the property was 
unincumbered, and that it had a right to convey the title to only 
398 passed; upon some of 398 tracts actually conveyed, there existed 
prior mortgages or liens, and none of the property so conveyed, 
except about 150 tracts aforesaid, w r as, in fact, as in the resolution 
above recited, under cultivation and planted w T ith apple trees. The 
title to the 102 tracts which the Continental Trust Company included 
in its aforesaid deed w^as, in fact, owned by a number of farmers in 
Allegany County. w T ho owned lands adjacent to the tracts owned by 
F. Mertens and'John Mitchell, Jr., and the confusion in title to all 
of the said tracts, upon information and belief, grew r out of the fol¬ 
lowing circumstances: .Although the defendant Continental Trust 
Company had undertaken to hold the orchard lands conveyed to it 
by Mertens’ Sons, in trust, for the purpose of securing individual 

purchasers of orchard tracts a good deed to the same, w T hen 

15 and as the individual purchaser should have completed the 

individual payments called for under his contract, the said 

defendant trust company, as trustee, never caused any survey to be 
made of the property, or plats to be recorded, showing the location 
of the separate tracts sold and agreed to be conveyed, nor had it, at 
any time in its possession any map or plat, other than one furnished 
to it by the alleged Engineering Department of F. Mertens’ Sons. 
At the time of the conception and execution of the Green Ridge 
Valley Orchards bond is«ue, a map w T as furnished b* ertens 
Sons to the Continental Trust Company. Upon this map there ap¬ 
peared in the case of the five hundred tracts, the letters “R. I.”: 
indicating thereby that said lot was a lot embraced within said bond 
issue, and the plaintiffs say, upon information and belief, that from 
an inspection of this map it would appear that originally the scheme 
of numbering the orchards and the sections in which they were sup¬ 
posed to lie, and by which section number they were designated and 
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referred to in the various contracts of purchase, which had been 
made with individual tract purchasers, was that of a progres¬ 
sive series of numbers commencing with the number “one” and 
running to '‘three'’ or “four thousand” and the plaintiffs say, upon 
information and belief, that in many of the 500 cases in whicn a 
particular tract bore the letters “B. I.” there was an unexplained 
breach in the continuity of the series. For example, the numbers 
would run from 1 to 9, and then jump to 11, and between the num¬ 
bers 9 and 11 would appear, for instance, the number 26, and so on, 
and the plaintiffs say, upon information and belief, that the reason 
for this breach of continuity was that the lots so marked “B. I.” had, 
in many instances, been sold to purchasers of tracts, who had been 
allowed to pick out their own tracts and that F. Mertens’ Sons, when 
seeking 500 tracts to be made the basis of the Green Ridge Valley 
Orchards Company bond issue, and seeking to secure some lots upon 
which apple trees had actually been planted, had adopted the expe¬ 
dient of shifting the position of lots which had been sold to tract 
purchasers, so that they, when the time came, would receive a deed 
to a lot that they had never purchased, and that the lot which they 
had purchased would appear upon the map as one of the lots mort¬ 
gaged to secure the bond issue. And plaintiffs say, upon in- 
16 formation and belief, tlie source of their information and the 
ground of their belief being the sworn statement of Charles 
W. Warden, vice-president and trust officer of the Continental Trust 
Company, that this gentleman, charged with the duty of delivering 
deeds to the purchasers who had completed their payments, made no 
inspection of said maps for the purpose of identifying the particular 
tract that was to be conveyed by the Continental Trust Company, nor 
even noticed the break in the continuity of the numbers, nor did 
anything other or different in conveying the deeds to the purchaser 
than to compare the orchard and section number in the deed tendered 
them for execution by F. Mertens’ Sons, and prepared in the office 
of the latter with the orchard and section number in the contract 
of purchase which had remained in their custody. Plaintiffs say 
that the explanation given by the said Charles W. Warden of the 
reason that no additional plat of the subdivision was ever made or 
recorded in the office of the Clerk of the proper county in Maryland 
was that to have so done would have resulted in an increased taxation 
upon F. Mertens’ Sons. 

21. Of the purchase price of a million dollars agreed to be paid 
ff by the Green Ridge Valley Orchards Company to Messrs. Mertens 
/j and Mitchell, $500,000 was duly paid by the delivery to them, under 
l the authority of the board of directors of said company, of five hun- 
\ dred thousand dollars of the full paid capital stock of the said com- 
\ panv, and the remaining $500,000 was paid to them by the delivers' 
\to Messrs. Mertens and Mitchell of the demand promissory note of 
said corporation for that amount. Having thus delivered to the 
said Mertens and Mitchell $1,000,000 of the stock and obligations 
of the newly organized corporation in payment for lands of the rea¬ 
sonable value of $27,400, on the day following the resolution accept¬ 
ing the proposal to sell said land to the said corporation, the board 
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of directors of the Green Ridge Valley Orchards Company met at 
the office of Tucker K. Sands at the Commercial National Bank and 
resolved that there be submitted to the stockholders of the said cor¬ 
poration a proposition to retire the existing indebtedness of said com¬ 
pany amounting to *$500,000, by the issue and sale of *$500,000 of the 
six per cent gold bonds of the said corporation payable five years 
after the date thereof. On the following day, to wit, March 18, 
1916, the stockholders, who were the same five persons here- 

17 tofore mentioned and who were the five directors who had 
met on the previous day, met in person or through proxy 

at the principal office of the corporation in Alexandria, Virginia, 
and passed the following resolution: 

“Be it resolved: That the Green Ridge Valley Orchards Company, 
incorporated, shall issue in the manner provided by law, five hundred 
thousand dollars of first mortgage coupon bonds bearing date on the 
20th day of March, 1916, to he payable on or before five years after 
date with interest thereon at the rate of six per cent per annum, 
payable semi-annually, said bonds to he secured by mortgage or deed 
of trust on all of the property of the Green Ridge Valley Orchards 
Company, incorporated, said mortgage or deed of trust to he sub¬ 
stantially in the form submitted and read at this meeting.” 

After the authorization of the issue of the said bonds for the 
purpose of retiring the alleged indebtedness of the corporation to 
Frederick Mertens and John Mitchell, Jr., John Mitchell, Jr., pro¬ 
ceeded to New York and attempted to interest the plaintiffs herein, 
the copartnership, McBee, Jones and Company, in an effort to market 
the said securities. 

22. The said John Mitchell, as the result of inquiries addressed 
to McBee, Jones and Company, in anticipation of the organization 
of the Green Ridge Valley Orchards Company, having been in¬ 
formed in February, 1916, by the said McBee, .Tones and Company 
that conditions then prevailing were unfavorable to the marketing 
of bonds of that character, hut were favorable to the marketing of 
short term notes, well collateraled, the directors of the the Green 
Ridge Valley Orchards Company thereafter organized in March, 
1916, passed n o resolution transfer ring said bonds to _Mertens and 
Mitchell, but did cause to be conveyed tothe Continental ^rust 
Company the same 500 tracts which the said Continental Trust Com¬ 
pany had as aforesaid previously purported and attempted to convey 
to the Green Ridge Valley Orchards Company in trust to secure the 
payment of the $500,000 bond issue hereinbefore mentioned, and 
the said bonds were prepared, executed and delivered to the Conti¬ 
nental Trust. Company, as trustee, and held by it until the time here¬ 
inafter mentioned. 

18 23. On April 18th, 1916, the stockholders, being the same 
stockholders and being the directors of the Green Ridge Val¬ 
iev Orchards Company hereinbefore mentioned, met at the principal 
office of the corporation and passed the following resolution accom¬ 
panied by the following recital: 

“Whereas, it is deemed for the best interests of the company that 
the company issue and sell its collateral trust notes for the aggregate 
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principal amount of $100,000, due in four, six, eight and twelve 
months and that the payment of said notes be secured by a pledge 
of $120,000 face amount of the company’s first mortgage six per 
cent five year gold bonds in a form of collateral trust agreement to 
be executed between this company and the Empire Trust Company.” 

“Now therefore, be it resolved that the directors and officers of the 
company be and they hereby are authorized to make and issue 
$100,000 face amount of collateral trust gold notes of this company 
due in four, six, eight and twelve months, and to sell the same upon 
such terms and conditions, as to such board of directors and officers 
mavj?ee m wise , and to secure the payment therefor by pledging as 
collate rms^cTTrity therefor $120,000 face amount of this company’s 
first mortgage six per cent five year gold bonds, under an authorized 
agreement to be made between this company and Empire Trust 
Company, a trust company doing business in the State of New York, 
and that the pledge of said bonds and the creation of a lien thereon 
to secure said notes, be and the same hereby is consented to, and 
further resolved that said mortgage or trust or pledge be in such 
form and upon such terms and conditions as to the Board of Directors 
may seem wise.” 

V 


A copy of one of said gold bonds, from which it will appear that 
it was one of a series of $500,000 issued by the Green Ridge Valiev 
Orchards Company is filed herewith, marked '‘Plaintiff’s Exhibit 
No. 1, and prayed to be read as a part hereof, as fully as if herein 
set forth at length. A copy of one of said short term collateral 

1 Si°lnn!!A Vh ^ h v C0 , Py H fTP ears that H was one of an issue of 
iv 1 ,,’ 0 !! 'Y hlch ’ tor value received, was issued bv the Green 
Ridge \ alley Orchards Company is filed herewith, marked “Plain¬ 
tiff s Exhibit No. 2,” and prayed to be read, as fully as if herein at 
length set forth. Plaintiffs say that the onlv “Value received” bv 
the Green Ridge Valley Orchards Company, either for the said gold 
bonds or for the short term notes and the only indebtedness of the 
Green Ridge Y alley Orchards Company for the payment of which 
said bonds or gold notes were issued, was the pretended and fictitious 
indebtedness of $o00,000 represented by the demand promissory note 
gnen to K Mertens and John Mitchell, Jr., as hereinbefore set forth, 
as part payment for lands of the reasonable value of $27,400 of 
winch the title was defective. ’ 


, r "M. I) ;' p «, 18 ’ 19r ’’ at •’ p- m - at a meeting held in the office 
of Mr Hates barren, vice-president of the Continental Trust Com- 

i>anv, the directors passed a similar resolution to that of the stock¬ 
holders of the same date hereinbefore mentioned and referred to 
.U this point, in the manipulation of the alleged 500 tracts of land 
through the acquisition of the Green Ridge Valiev Orchards'Co, 
® Continental Tn / St , C T pan - v the cSaS of 

*.->00,000 of the gold bonds of the Green Ridge Valiev Orchards 
oinpanv, which purported to have been issued to retire an existing 
indebtedness, andI $100 000 of the short tern, notes of the Green 
Ridge Valley Orchards Company, which purported upon their faces 
k, have been issued for value received by the Green Ridge Valiev 
Orchards Company, and the plaintiffs aver and charge that the or- 
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ganization of the Green Ridge Valley Orcha-ds Company, for the 
purposes which were contemplated at the time of its organization, 
ana which were effected by its organization, was a fraud upon the 
corporation laws of the state of Virginia, and was a fraud upon all 
persons who might thereafter be induced to lend money or to acauire 
its securities or to part with money or other things of value upon 
the strength of said supposed securities. The Company derived no 
capital, and it was intended that it should derive no capital, and it 
was impossible that it should acquire capital, other than the com*- 
paratively worthless orchard tracts, through the issue of its capital 
stock. And this, for the reason that its entire capital stock of 
half a million dollars was consumed in the acquisition of the 

20 alleged 500 orchard tracts, and for the further reason that the 
company incapacitated itself from raising money on its credit, 

if any it ever had or could have acquired, by reason of the fact that 
it obligated itself, at the outset of its existence, to the extent of half 
a million dollars as further consideration to Mertens and Mitchell 
for the acquisition of the same 500 tracts, and said company was, 
from the moment of its organization, utterly incapable of carrying 
out the purposes for which it was incorporated. It intentionally 
bankrupted itself by its first resolution, and plaintiffs charge that it 
was organized for the purpose, and for the sole purpose, of expanding 
and inflating a comparatively valueless tract of mountain land into 
securities which, through clever manipulation, and through the 
prestige of established financial institutions, could be utilized to save 
the credit of F. Mertens’ Sons, prevent the collapse of their orchard 
enterprise and encourage the holders of notes, which constituted the 
larger part of the collateral of the defendant, the Continental Trust 
Company and the defendant, Commercial National Bank, to continue 
to pay the said notes. 

25. On February 17, 1916, the defendant John Mitchell, Jr., on \ 
behalf of himself and his codefendants, by letter offered to McBee, \ 
Jones Company, for purchase, underwriting or resale to their « 
clients including these plaintiffs six per cent, five year, gold bonds 
of the denomination of $1 ? 000 e ach to mature on or before five years 
from their date of a companylo be formed to take over and acquire 
orchard lands which he claimed and represented to be owned by F. 
Mertens’ Sons and which were in fact the same orchard lands which 
were conveyed to the Continental Trust Company in the first in- 
stanee, by it to the Green Ridge Valley Orchards Company, after its 
organization, and the Green Ridge Valley Orchards Company back 
to the Continental Trust Companv, as trustee, to secure the issue of 
bonds. The said letter represented to McBee, Jones & Company and 
through them to their clients and the plaintiffs that F. Mertens’ Sons 
had already sold orchard tracts to an aggregate amount of about 
$3,800,000; that at the time they closed the sale, ten acres tracts were 
bringing $2,500 each; that since that time, the orchard was 

21 being scientifically managed and that “The trust company of 
course would certify to the title of the property as being legal 

and the trustee in this connection will be the Continental Trust 
Company, Washington, D. C.” It was further represented in said 
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letter: “The age of the trees at the present time are from three to 
four years and the commercial crop is expected the sixth year, which 
will 1 >e the Fall of next year.” 

26. At the time the said Mitchell sought to induce McBee, Jones 
and Company, on their own behalf, or on behalf of their prospective 
clients, to purchase securities of the corporation thereafter to he or¬ 
ganized, it was further agreed that F. Mortens’ Sons would give their 
endorsement or their guarantee as to the payment of said securities 
which might l>e purchased. Upon information and belief, it had 
been the practice of F. Mertens’ Sons to issue statements of the assets 
and liabilities of the said firm for the purpose of se< tiring a high rat¬ 
ing from Dun’s, Bradstreets and other commercial agencies, for the 
purpose of establishing a line of credit with banks and trust com¬ 
panies, with which they did business, and for the purpose of assist¬ 
ing them in the dotation of their commercial paper and of the securi¬ 
ties issued bv the various business enterprises in which they were 
engaged. The statements issued during the year 1916 were, for tlie 
most part, false and fraudulent, in that fictitious values were placed 
upon worthless assets and fictitious- balances were thereby secured, 
which showed the net worth of F. Mertens’ Sons to be in excess of 
$ 4 , 000 , 000 , whereas in truth and in fact, they were hopelessly insol¬ 
vent and wholly unable to meet their maturing obligations. The 
plaintiffs herein, McBee, Jones and Company were familiar with 
these financial statements issued by the firm of F. Mertens’ Sons, and 
the ratings given to the said firm upon the strength thereon, but 
some time after the pur chase of the short term notes wlucli. .the plain¬ 
ti ffs had acqu ired. in the" manner and under the circumstances Here ¬ 
in Def ore narrated, the plaintiffs, becoming uneasy concerning the 
characrerTtiid vidue ofTtreiT investment, desired to he furnished I>y 
F. Mertens’ Sons with a statement of some independent audit com¬ 
pany of public accountants, and thereupon there was furnished by 
the defendants, F. Mertens’ Sons to the plaintiffs, McBee, Jones and 

Company for their and their clients information a supposedly 
22 independent and true audit of the liabilities and assets of F. 

Mertens’ Sons, a copy of which, marked “Plaintiff’s Exhibit 
Number three’’ is therewith filed and asked to be rCad as a part 
hereof, as fully as if at length herein set forth. And the plaintiffs 
say, upon information and belief, that at the time of the preparation 
and issue of the said financial statement, under date of August 31, 
1916, there was in process of organization, F. Mertens’ Sons Cor¬ 
poration, the papers in connection with which organization were 
recorded one day later, and of which the defendant Bates Warren, 
who was then an active vice-president of the defendant, Continental 
Trust Company, was the president, and of which Charles W. Warden, 
acting vice-president of the defendant, Continental Trust Company, 
was the treasurer. From this financial statement it would appear 
that as of the date of September 30, 1916, F. Mertens’ Sons were of 
a clear net worth of $4,064,784.42. Without attempting a detailed 
analysis of this statement, its general character is indicated by the 
fact that among the assets under the heading “Notes and accounts 
receivable” appears an alleged indebtedness to F. Mertens’ Sons from 
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the Green Ridge Valley Orchards Company of $500,396.40, $500,000 
of this item refers to the demand promissory note for $500,000 
heretofore mentioned in the resolution of the Green Ridge Valley 
Orchards Company and representing one half of the purchase price 
of the ground, and, under exhibit C of said financial statement, 
being a list of stock and bonds held by Mertens’ Sons, appears 500 
bonds of the Green Ridge Valley Orchards Company, of a par value 
of $500,000, and listed as of a true value of $500,000, making in all 
alleged assets of $1,000,000 due from a corporation, the sole assets of 
which consisted of property which the defendant, Continental Trust 
Company had considered it a justifiable business proposition to part 
with on the payment to it of $37,500, and which property in truth 
and in fact was then and is now worth not more than $27,400. It 
would further appear that although the bonds of t^e Green Ridge 
Valley Orchards Company have been issued, and by the defendant, 
Continental Trust Company disposed of for the benefit of F. Mertens’ 
Sons, that the latter was permitted to advertise itself as a creditor of 
the Green Ridge Valley Orchards Company for the very $500,000 
for the purpose of paying which the said $500,000 worth of 
23 bonds had been put in circulation. Plaintiffs further say. 

upon information and belief, that the above statement was 
sent out with the knowledge and consent of the defendant, Contin¬ 
ental Trust Company, through its responsible officers who were, as 
aforesaid, officers of F. Mertens’ Sons corporation. 

27. On or about October 1st, 1916, the firm of F. Mertens’ Sons 
admitted its financial embarrassment and sought to appease its credi¬ 
tors by the organization of a corporation known as F. Mertens’ Sons 
Corporation, of which the president was Mr. Rates Warren, the vice- 
president of the Continental Trust Company, and of which the 
treasurer Mr. Charles W. Warden, vice-president of the Continental 
Trust Company and to this F. Mertens’ Sons Corporation, the said 
h. Mertens’ Sons undertook to convey all of their property of what¬ 
ever kind in trust for their creditors/and thereafter, upon a petition 
for involuntary bankruptcy filed against the said F. Mertens’ Sons 
the latter were adjudged bankrupt and the said deed made on or 
about the first day of October, 1916, was adjudged in the United 
States District Court for the District of Maryland, to be null and 

void, on the ground that at the time of its execution, F Mertens’ 
Sons were insolvent. 


28. McBee, Jones and Company bavins; no doubt at the time 
heretofore mentioned of the financial credit, integrity and responsi¬ 
bility of F. Mertens Sons, so far as it affected their proposed endorse¬ 
ment of the suggested issue of short term notes by the company 
thereafter to be organized, being the same company'mentioned and 
referred to in the letter of John Mitchell, Jr., t 0 the said McBee .Tones 
and Company of February 17, 1916, inquired among their customers 
as to whether they would purchase the short term notes of such a 
company provided that F. Mertens’ Rons would endorse said note 
and further provided that the Continental Trust Companv the nro' 
posed trustee of the securities to he issued by the proposed ’company 
would certify as to the legality of the issue and also as to the title 


3—3241 
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of the property securing the issue, and as to the value of the property 
which would underlie the issue. At the same time, McBee, Jones 
and Company were informed that the Commercial National Bank 
was prepared to give a certificate as to the value of the underlying 
securities. McBee, Jones and Company, having notified 
24 Mitchell that they would probably be able to handle the sale 
of short term notes under the terms and conditions above set 
forth, the said Mitchell and his associates proceeded to put into 
execution the plan of the organization of the Green Ridge Valley 
Orchards Company as heretofore set forth, and the said organization 
having been effected and bonds having been engraved and put into 
the possession of the Continental Trust Company and the short term 
notes having also been issued a nd put in the hands of the Conti - 
nental Trust Company, the Continental Trust Company forwarded 
to the Empire Tfust Company of New York City, $120,000 face value 
of the collateral gold bonds of the Green Ridge Valley Orchards 
Company above referred to and .$100,000 of t he short term notes of 
the Green Ridge Valley Orchards Company above referred'Topthe 
said notes being dated April 18, 1910. The Empire Trust Company 
had been consulted and had agreed to act as trustee under the col¬ 
lateral trust agreement whereby the short term notes were to be 
eollateraled by tbe gold bonds as hereinbefore set forth. 

29. On April 25th, the certificates of title and of value having not 
been received, McBee, Jones and Company wired instructions that 
without fail, the trust company’s certificate certifying title and that 
mortgage bonds were a first lien should be forwarded. This was 
acknowledged by a telephone message from the Continental Trust 
Company to Mr. R. W. Jones, Jr., one of the plaintiffs herein, 
which telephone conversation was confirmed by the following letter: 


‘‘Washington, D. C., April 26, 1916. 
McBee, Jones and Company, New York City. 


Gentlemen: Confirming my wire of last night, I beg now to say 
that the Continental Trust Company has had an independent exami¬ 
nation made of the title to the lands covered by the bonds of the 
Green Ridge Valley Orchards Company and this examination showed 
these lands to be unincumbered and that the title when originally 
conveyed to the trust company as trustee, was a good, marketable 
title of record. Nothing has been done to encumber that title from 
that time to the date of transfer from the Continental Trust Com¬ 
pany to the Green Ridge Valley Orchards Company and the 
25 bonds of the latter company are a first and only lien upon the 
lands described in the deed of trust. 

Yours truly, 


F. S. BRIGHT, 

Trust Officer. 


Some time later it appeared that the Continental Trust Company 
delayed forwarding the .$120,000 worth of gold bonds to the Empire 
Trust Company until there was secured to it a substantial portion 
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of the proceeds of the sale of the notes for which the said bonds were 
to be pledged with the Empire Trust Company as collateral security. 

30. On April 26, 1916, McBee, Jones and Company received the 
following letter from F. Mertens’ Sons: 

“Gentlemen: You are hereby instructed to hold for account of 
Continental Trust Company the $100,000 of our notes that are col- 
laterated by 120 Green Ridge bonds now in the hands of Empire 
Trust Company, and you are further instructed to remit said Con¬ 
tinental Trust Company the first proceeds of sale of said notes up to 
$33,750. Immediately upon receipt of your advice that you hold 
the notes for their account, the Continental Trust Company will re¬ 
lease the 120 Green Ridge Orchard bonds now at the Empire Trust 
Company. When you have remitted the Continental Trust Com¬ 
pany of Washington, $33,750, you are instructed to hold the re¬ 
mainder of the notes and the proceeds thereof for our account.” 

Immediately upon receipt of said letter, and on April 27, 1916, 
McBee, Jones and Company, by special delivery letter, hereinbefore 
immediately set forth wrote to the Continental Trust Company, 
Washington, D. C., and on the day of its receipt by the Continental 
Trust Company, received a telephonic communication from Mr. 
Charles W. Warden, vice-president of the Continental Trust Com¬ 
pany that the statement made by F. Mertens’ Sons was satisfactory'. 
On the same day, to-wit, on the 27th day of April, 1916, McBee. 
Jones and Company sent a letter to the Continental Trust Com¬ 
pany, urging them to forward the certification, upon the promise 
of which arrangements had been made for the sale of certain 
26 of these notes. Said letter was in the following terms: 

“Mr. C. W. Warden, Vice-President, Continental Trust Company, 

Washington, D. C. 

Dear Mr. Warden: We have now received from the Empire 
Trust Coihpanv notes of the Green Ridge Valley Orchards Company, 
incorporated, aggregating one hundred thousand dollars, certified to 
by the Empire Trust Company, which we have received subject to 
the agreement set out in our letter this morning.” 

On May 17, 1916, the following telegram was sent by McBee, 
Jones and Company to F. Mertens’ Sons: 

“Have Continental Trust and Commercial National wire us to-day 
what they regard as safe sale value for orchard tracts securing bonds 
Green Ridge Valley Orchards Company.” 

As a result of the request above mentioned, the defendant, Con¬ 
tinental Trust Company, on May 17, telegraphed to McBee, Jones 
and Company, 120 Broadway, New York, as follows: 

“Replying your inquiry respecting value of individual orchard 
tracts planted to growing apple trees on Green Ridge Valley Orchards 
and securing their five year six per cent bonds, we think eighteen 



20 THE PASSAIC NATIONAL BANK, ETC., ET AL. VS. 

hundred to two thousand dollars a conservative valuation. The 
tracts are being well cared for and growing in value.” 

On or about the same date, McBee, Jones and Company received 
from the Commercial National Bank of Washington, D. C., over the 
signature of Tucker K. Sands, Cashier, the following letter: 

“Gentlemen: Answering your inquiry as to my opinion of the 
sale values of orchard tracts owned by the Green Bidge Orchards 
Company and covered by bonds, I should estimate that the 
27 valuation of two thousand dollars for each ten acre tract 
would be a fair valuation. I understand that previous sales 
of the tracts was at twenty-five hundred dollars.” 

31. Thereupon, McBee, Jones and Company sold and delivered 
to the plaintiffs, as follows: 


Rutherford National Bank . $15,000 

Passaic National Bank. 10 000 

The Bergen County Bank. 10,000 

Savings Investment & Trust Company . •... 5,000 

The Hamilton Trust Company. 2,500 

First National Bank of Garfield . 5,000 

William J. Oliver. 27,500 

McBee, Jones and Company. 20,000 


Out of the proceeds of the sale of said notes, McBee, Jones and 
Company remitted to the Continental Trust Company in cash, be¬ 
tween May 1st and May 29th, the sum of $33,750, for the account 
of the Continental Trust Company. Thereafter, an additional sum 
of $9,000 was forwarded to the Continental Trust Company for the 
account of F. Mertens’ Sons and thereafter, there remaining in the 
hands of McBee, Jones and Company, unsold notes aggregating in 
amount $45,000, they were requested by F. Mertens’ Sons in default 
of their ability to sell the same, to affect an exchange of the $45,000 
worth of unsold notes for other securities. In Compliance with this 
request, McBee, Jones and Company exchanged the $45,000 worth 
of unsold notes for $45,000 worth of the bonds of the MidlaM^l Rail¬ 
way Company, and the said bonds were forwarded to ihe Continental 
Trust Company for the account of F. Mortens’ Sons. 

32. Upon information and belief, the source of the information 
and the grounds for belief being the testimony under oath of 
Charles W. Warden before the referee in bankruptcy of the Green 
Ridge Valley Orchards Company, at or about the time when the 
said Continental Trust Company, then having in its possession 
as trustee for the Green Ridge Valley Orchards Company’s bond 
issue, the gold bonds of said company amounting to $500,000, 
forwarded $120,000 of them to the Empire Trust Company, as has 
before been set forth, the vice-nre«ident of said Continental 
28 Trust Company, Charles W. Warden, handed in a separate 
package of F. Mertens’ Sons the remaining $380,000 of said 
gold bonds. Of the said $380,000 of gold bonds, $125,000 were 
deposited with the Pittsburgh Trust Company, of Pittsburgh, in the 
state of Pennsylvania as collateral security for $1Q0,000 which was 
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then loaned by it to F. Mertens’ Sons upon the faith of said bonds 
and upon the faith of the financial statements as to the credit and 
assets of Mertens’ Sons heretofore referred to. The balance of the 
gold bonds, being $260,000 in amount, were then distributed by F. 
Mertens’ Sons to various creditors. In addition to the bonds so issued 
by F. Mertens’ Sons, upon information and belief, the stock of the 
Green Ridge Valley Orchards Company was used by them to inflate 
their assets for the purpose of maintaining and securing credit and 
was hypothecated by them with various of their creditor banking 
institutions. Further, it would appear that at the tim e of the 
bankruptcy of F. Mertens’ Sons, a large number of the Midland Rail¬ 
way Company bonds, which had been forwarded to the Continental 
Trust Company for the account of F. Mertens’ Sons by McBee, 
Jones and Company, were held by the said defendant, Continental 
Trust Company, and by the defendant, Commercial National Bank, 
as security for the loans made by them to F. Mertens’ Sons. 

33. The plaintiffs purchased the notes of the Green Ridge Valley 
Orchards Company, hereinbefore recited to have been purchased by 
them, upon their faith in the truth of the representations made to 
them by the defendants the Continental Trust Company and the 
Commercial National Bank, that 500 tracts were included in the 
mortgage given to secure the bonds, which were deposited with the 
Empire Trust Company as collateral security for the payment of 
said notes, that an independent examination of title showed that the 
said mortgage given to secure said bonds to be a first lien upon said 
property; that the said tracts, so covered by said mortgage, were 
planted in apple trees from four to five years old, and in a condition 
to bear fruit the following season; and that the said tracts were of a 
fair market value of between $1,800 and $2,000 a tract. The plain¬ 
tiffs further believed, as thev were induced to believe bv the repre¬ 
sentations and conduct of all the defendants, that the Green Ridge 
Valley Orchards Company was a corporation, organized 
29 for tile bona fide purpose of apple culture; that its securities 
were regularly issued for the purposes mentioned in the. 
recitals of the said notes, to-wit: for value received by the company; 
that they were issued for legitimate company purposes; that F. 
Mertens’ Sons had a right to give directions as to the disposition of 
the proceeds from the sale of said notes; that in dealing with F. 
Mertens’ Sons, they were dealing with a firm of integrity and 
financial standing; and the plaintiff® sav that, reiving upon all of 
the representations hereinbefore in this bill set forth, they entered 
into the transaction bv them recited; that they themselves acted in 
good faith, and that, believing the truth of the said representations, 
thev made no independent investigations of the facts. It was not 
until recently, to-wit: within a few weeks before the filing of this 
bill, that the falsity of the aforesaid representations and the inter¬ 
relations and true conditions of the various defendants between 
themselves, and the facts upon which tbe liability of the defendants 
to these plaintiffs depends, and especially the facts concerning the 
fraudulent character of the organization of the Green Ridge Valley 
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Orchards Company and (lie mirp~S3 for which it was organized, 
become known to these plaintiffs. 

d4. Having now accomplished the purpose for which the Green 
Ridge Valley Orchards Company was incorporated, which was, the 
plaintiffs sav, not to engage in any legitimate business of any 
character whatsoever, hut which was organized in pursuance of a 
preconcerted plan to manufacture a million dollars’ worth of ficti¬ 
tious and almost wholly worthless securities; and having succeeded 
in their design and accomplished their purpose to the extent of 
securing over $200,000, cash from the disposition of $240,000 of the 
bonds of the Green Ridge Valley Orchards Company, and having 
maintained their credit for a further period while the purchasers 
of orchard tracts were paying their notes, by the pledge of the re¬ 
maining $200,000 worth of lxonds, the incorporators, stockholders 
and directors of the Green Ridge "\ alley Orchards Company, on the 
2Nth day of December, 1010, passed the following preamble and 
resolution: 

“Whereupon the president stated that the special business to 
•*0 be transacted at the meeting was to consider the advisability 
of authorizing the cancellation of certain notes given to the 
Empire Trust Company, aggregating $100,000 and also cancellation 
of the collateral trust agreement under which they were issued, and to 
deliver to the holders of the several notes their prospective pro rata 
amount of bonds of the said orchard company securing them, where¬ 
upon. after due discussion, the following resolution, being first duly 
moved and seconded, was unanimously adopted: 

“ ‘It being resolved that upon delivery to the Empire Trust Com¬ 
pany of the notes aggregating $100,000, being all the notes under 

one certain collateral trust agreement dated — day of_, 1910 

executed by the Empire Trust Company in behalf of the ? Green 
Ridge Valley Orchards Company, said Empire Trust Company he, 
and it is hereby authorized to cancel and cremate said notes and also 
cancel the collateral trust agreement under which they were issued 
and to deliver to the holders of the several notes their prospective 
pro rata amount of bonds of the said orchards company securing 
them namely, $3,000 worth of bonds for every $2,500' worth of 
notes.’ ” 


and, therefore, the stockholders, officers and directors of the Green 
Ridge Valley Orchards Company, which had never engaged in any 
business of any kind, and which had never contracted any bonk 
fide indebtedness of any kind, met on the 9th day of June, 1917, 
in the Commercial National Rank, and there passed the following 
preambles and resolutions- • 

“Whereas the Green Ridge Valley Orchards Company, Inc., 
has been unable to pay the semi-annual interest due on its bonds, 
and has no money whatsoever in its treasury, nor any way of raising 
money, and is willing to be adjudged a bankrupt on that ground; 
\ow. therefore, be it resolved that the president of this company be 
and he hereby is, authorized and directed to file a voluntary petition 
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in bankruptcy in the District Court of Maryland, at Baltirpjzfre, 
31 asking that this corporation he adjudged a bankrupt because 

of its inability to pay its debts, and it is requested to be 
adjudged a bankrupt on that ground. 

'35. The plaintiffs charge: That at the time of the sale of the 
above mentioned notes to them, which sale was in part at least, for 
the benefit of the Continental Trust Company and the Commercial 
National Bank, as two of the largest creditors of F. Mertens’ Sons, 
as hereinbefore explained, the Continental Trust Company had 
knowledge or was chargeable in law with knowledge of the lact that 
the trust given to secure the said bonds covered only 398 tracts and 
not 500 tracts as it represented to the plaintiffs. That the defendant, 
the Continental Trust Company, at said time, knew or was chargeable 
in law with knowledge of the fact that the 398 tracts which were 
conveyed by the aforesaid mortgage, were themselves in part encum¬ 
bered with prior liens, but nevertheless represented to the plaintiffs 
that an independent examination showed the said mortgage was 
a. first lien upon said tracts; that the defendant, the Continental 
Trust Company knew, or was chargeable with knowledge of the 
fact, that but a small proportion of the tracts had ever been planted 
to growing apples, but nevertheless represented to the plaintiffs 
that all of said tracts were so planted, that the defendant, Conti¬ 
nental Trust Company knew, or was chargeable in law with 
knowledge of the fact, that the property conveyed by said mortgages 
was worth not more than $37,500 under tin circumstances then 
existing and known to the Continental Trust Company, or with 
knowledge of which it was chargeable in law, notwithstanding the 
said Continental Trust Company represented to the plaintiffs that 
said property was worth between $1,800 and $2,000 a tract, or in 
the aggregate of one million dollars, or nearly that amount. The 
plaintiffs further charge that the defendant, Continental Tiust Com¬ 
pany, knew, or in law was chargeable with knowledge that the 
apple orchard enterprise of V. Mertens’ Sons had practically fallen 
through, so far as the same bad depended for its support upon the 
promises and representations made by F. Mortens’ Sons, and, so 
far as the value of the orchard tracts would depend upon the finan¬ 
cial ability of F. Me ’tens’ Sons to carry out the orchard 
32 enterprise as a whole. That the defendant, Continental Trust 
Company knew, or was chargeable in law with knowledge of 
the true financial condition of F. Mertens’ Sons, and nevertheless, 
by it s conduct and representations to these plaintiffs, led them to 
believe that the orchard enterprise and the orchard tracts which 
formed the basis of the security for their purchase was being success¬ 
fully carried on under solvent and conscientious management. The 
plaintiffs charge that the defendant. Continental Trust Company 
knew, or was chargeable in law with knowledge of the fraudulent 
purpose and character of the organization of the Green Ridge Valley 
Orchards Company. 

36. The plaintiffs charge that the defendant, the Continental 
Trust Company, the Commercial National Bank, Bates Warren 
and Tucker K. Sands were responsible for the organization of the 
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Green Ridge Valley Orchards Company, and that said corporation 
was organized, not for the purpose of engaging in the business for 
which its charter was issued, or in any legitimate business, but was 
organized by the said detenctants for the purpose of creating fictitious 
securities to the extent of one million dollars, secured upon assets 
not exceeding in value $37,500, for the purpose of perpetrating a 
fraud upon the existing creditors of F. Mertens’ Sons, and such of 
the public as should purchase the securities offered by said com-' 
pany, including the plaintiffs. That said corporation, from its very 
inception was inherently unable to fulfill the objects for which it was 
incorporated; that the said corporation bankrupted itself by the 
first resolution passed by its incorporators in authorizing the pur¬ 
chase of one million dollars of a tract of land which they knew, 
and which the defendants knew was worth but not to exceed $37,500; 
that the said corporation was created solely for the purpose of in¬ 
curring obligations not for its own benefit, but for the benefit of 
the defendants, the Continental Trust Company and the Com¬ 
mercial National Rank and F 1 . Mertens’ Sons, to serve whose purpose 
the said company was formed. Plaintiffs further charge that the 
defendant, Commercial National Bank, knew, or in law was imput¬ 
able with knowledge of the fact that the tracts of land conveyed by 
the mortgage ot the Green Ridge Valley Orchards Company, 
were not worth one million dollars or any other amount even 
approximating said sum, that the said Commercial National 
Bank was, at the time of its representation as to its opinion of the 
value of said tiacts, not bona fide of the opinion in said representa¬ 
tion contained, and knew that the price at which individual tracts 
had sold were no criterion of the value of the tracts in question for 
the reasons that the said tracts sold upon small monthly payments 
running over a period of five years, carried with them an arrange¬ 
ment b\ Ig Alertens ^ons to plant the same, to care for them for a 
period of five years, and to give to the purchaser thereof, at the ex¬ 
piration of that time, a commercial apple orchard, which should be 
one of vast number of similar commercial apple orchards linked 
together by hundreds of miles of public road, and afforded access 
to market through the construction of a branch railroad, and that 
the said Commercial National Bank knew or was in law chargeable 
with knowledge that the representations had not been carried out 
and that, by reason of the financial condition of F. Mertens’ Sons’ 
at the time said representation was, by said Commercial National 

Bank made, the said F. Mertens’ Sons were not in condition to 
carry out said promises. 

37. The plaintiffs say that they parted with $95,000 exclusive of 
interest, under the circumstances and upon the representations 
aho\e narrated, that they hold as security for the money so advanced 
he promissory notes of the Green Ridge Valley Orchards Company’ 
hearing the endorsement of F. Mertens’ Sons, and that the Empire 
Trust Company of New York holds, as trustee, to secure the pay- 

of $1,000 gold bonds of the Green 
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were adjudged bankrupt by the United States Court for the District 
of Maryland, and the estate of said firm, and of the individual mem¬ 
bers thereof, are now being administered by a trustee in bankruptcy 
elected by the creditors for that purpose. From the best informa¬ 
tion obtainable at the present time, plaintiffs say that the said bank¬ 
rupt estates will pay to the creditors a dividend of not exceding 
five per cent, of their respective claims. In June, 1917, by the 
voluntary action of its promoters, its stockholders, officers and 
directors, the Green Ridge Valley Orchards Company was adjudged 
a bankrupt by the United States Court for the District of 
34 Maryland, and its assets are now being administered by a 
trustee selected by the creditors for that purpose. From the 
best information obtainable, it would appear that the only asset of 
the Green Ridge Valley Orchards Company, consists of the 398 tracts 
of land hereinbefore more particularly mentioned and described; 
that these tracts are encumbered by the above mentioned mort¬ 
gage given to the Continental Trust Company as trustee, to secure 
the issue of $500,000 in bonds, and that all of said bonds, excepting 
the $120,000 worth which are now on deposit with the Empire Trust 
Company as collateral security for the notes held by the plaintiffs 
are in the hands of creditors of F. Mertens’ Sons as collateral for 
their various obligations to them. If the mortgage upon the said 
tracts were foreclosed and the said tracts brought a reasonable value 
to-wit, $27,400, the amount applicable to the notes of the plaintiffs 
would he twenty-four per cent of the said amount or $6,570. The 
plaintiffs still hold said notes and are willing to and hereby tender 
themselves as able, ready and willing to surrender the same to 
the defendants upon the return to them of the money and said 
securities parted with by the said plaintiffs, with interest, under the 
circumstances above narrated. 

Wherefore, the plaintiffs pray: 

1. That the process of subpoena may issue against the defendants, 
Continental Trust Company, a corporation, Commercial National 
Bank, a corporation, Bates Warren, Tucker K. Sands and Frederick 
Mertens, and each of them, to require them to appear and answer 
the exigencies of this bill. 

2. That the contract of sale and purchase of the gold notes in 
the bill mentioned be rescinded for the reasons in the bill set forth, 
and that the plaintiffs, upon the return to the defendants of the 
notes held by the plaintiffs, recover of the defendants the money and 
securities parted with to the defendants in the proportion in which 
the plaintiffs respectively are entitled, together with interest and cosK 

3. And for such other and further relief as may be equitable 

and just. ^ 

RAOUL E. DESVERNINE. 

HORNBLOWER. MILLER, GARRISON & POTTER 
RAOUL E. DESVERNINE. 

CHARLES F. CARUST, 

HAYDEN JOHNSON. — 

4—3241 
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35 District of Columbia, ss. : 

Raoul E. Desvernine, being first duly sworn, on oath says that he 
is the agent and attorney for the parties named as plaintiffs in the 
foregoing bill by him subscribed and that the said parties are all 
absent from the "District of Columbia and that he has read the fore¬ 
going bill by him subscribed and that he verily believes the facts 
stated therein to be true. 

RAOUL E. DESVERNINE. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 7th dav of January, 1918. 

WARREN MITCHELL, 

[seal.] Notary Public. 

The defendants to this bill are: 

Continental Trust Company, a corporation. 

Commercial National Bank, a corporation. 

Tucker K. Sands. 

Bates Warren. 

36 Plaintiff’s Exhibit I. 

State of Virginia. 

Green Ridge Valley Orchards Company, Incorporated. 

First Mortgage Six Per Cent, Five-Year Gold Bond. 

The Green Ridge Valley Orchards Company, Incorporated, here¬ 
after called the “Company/’ for value received, hereby promises to 
pay to the bearer, or, if registered, to the registered holder of this 
bond, the sum of one thousand dollars ($1,000.00) in gold coin of 
the United States of America of or equal to the present standard 
weight and fineness on the 20th day of March, 1921, at the Conti¬ 
nental Trust Company, in the city of Washington, D. C., and to 
pay interest thereon at the rate of six per centum per annum, from 
the 20th day of March, 1916, payable semi-annually at said Trust 
Company in like gold coin on the 20th day of March and the 20th 
day of September in each year, but only upon presentation and sur¬ 
render, as they severally mature, of the coupons therefore annexed 
hereto. Both the principal and interest of this bond shall be paid 
without reduction for any tax or taxes which the Company may be 
required to pay thereon or to retain therefrom under any present 
or future law of the United States of America, or of any State, 
county or municipality therein. 

This bond is one of a series of first mortgage six per cent, five- 
year gold bonds of the Company, issued and to be issued for an 
aggregate principal sum, not exceeding five hundred thousand dol- . 
lars ($500,000) at any time outstanding, under and in pursuance 
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of, and all equally secured by a mortgage or deed of trust dated the 
20th day of March, 1916, executed by the Company to the Conti¬ 
nental Trust Company of Washington, I). C., as Trustee, to which 
reference is hereby made for a statement of the properties mortgaged, 
the nature and extent of the scurity, the rights of the holders of 
the bonds under the same, and the term and conditions upon which 
said bonds are issued and secured. 

This bond is subject to redemption at the option of the Com¬ 
pany, or its successors or assigns, on any day when 

37 interest becomes payable by the terms hereof, upon payment 
of the principal and accrued interest, together with three 

months’ interest in advance, in the manner and with the effect 
provided in said mortgage or deed of trust. 

For the purpose of creating a sinking fund for the redemption 
and retirement of the said bonds, the Company covenants to pay to 
the Trustee under said mortgage or deed of trust forty per cent, 
of the proceeds from the sale of each ten acre tract, subdivision or 
portion of land covered under said mortgage or deed of trust. 

This bond shall pass by delivery, unless registered in the owner’s 
name, on the books of the Trust Company, at its office in the city 
of Washington, D. C., such registration being noted on the bond by 
the Trust Company. After such registration, no transfer shall be 
valid, unless made on the Trust Company’s books by the registered 
holder, in person or by his duly authorized attorney, and similarly 
noted on the bond; but the same may be discharged from registra¬ 
tion by being in like manner transferred to bearer, and thereupon 
transferability by delivery shall be restored; but this bond may again, 
from time to time, be registered or transferred to bearer as before. 
Such registration, however, shall not affect the negotiability of the 
coupons, which shall continue to be transferable by delivery. 

This bond shall not become obligatory for any purpose until it 
shall have been authenticated by the certificate hereon endorsed, 
of the trustee under said mortgage and deed of trust. 

In witness whereof, the Green Ridge Valiev Orchards Company, 
Incorporated, has caused these presents to be signed by its president 
or vice-president and its corporate seal to be hereunto affixed, and to 
be attested by its secretary and coupons for said interest with the 
engraved signature of its treasurer to be attached hereto, as of the 
20th day of March, 1916. 

GREEN RIDGE VALLEY ORCHARDS 
COMPANY, INCORPORATED. 

By- 

President. 

Attest: 

- Secretary. 

38 $30.00 No. — 

On the 20th day of September, 1916, the Green Ridge Valley 
Orchards Company, will pay to the bearer at the Continental Trust 
Company, Washington, D. C., thirty dollars ($30) in gold coin of 
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the United States .of America, without deduction for taxes, being 
six months interest then due on its First Mortgage Five-Year Six 
Per Cent Gold Bonds unless said bonds shall previously have been 
called for redemption. 

Bond No. — 

> 

Treasurer. 

[ Trustee s Certifieatc .] 

It is hereby certified that this bond is one of the issue of bonds 
mentioned in the mortgage or deed of trust within referred to, exe¬ 
cuted by the Green Ridge Valley Orchards Company, to the under¬ 
signed as Trustee, dated the 20th day of March, 1916. 

CONTINENTAL TRUST COMPANY, 

Trustee. 

By- 

Registerahle at the Continental Trust Company, Washington, 
D. C., Trustee and Registrar. 

No writing to he placed hereon Except by the Registrar. 


Date of Registry. In Whose Name Registered. Registrar. 


39 Plaintiff’s Exhibit No. “2.” 

No. — $— 

Green Ridge Valley Orchards Company, Incorporated. 

Collateral Trust Gold Note. 

For Value Received, Green Ridge Valley Orchards Company, In¬ 
corporated, a corporation organized under the Laws of the State of 
Virginia, hereinafter called the Company, hereby promises to pay 

to its own order on the day of-, 191—, without grace, at the 

office of Empire Trust Company in the City of New York, — Dollars 
in gold coin of the United States of America, of or equal to the 
present standard of weight and fineness. This note is one of a series 
of notes of even date herewith, for varying amounts, but not to ex¬ 
ceed in aggregate principal amount the sum of One Hundred Thou¬ 
sand Dollars ($100,000) at any one time issued and outstanding, 
issued or to be issued under and secured by a certain trust indenture 
of even date herewith between the Company and Empire Trust Com¬ 
pany, to which indenture reference is hereby made for a description 
of the property alleged, the nature and extent of the security, the 
rights of the holder hereof under the same and the terms and condi¬ 
tions upon w’hich this note is issued and secured. Some of said 
notes mature four months from date, some six months from d^ite, 
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some eight months from date and some twelve months from date, 
and this note, if then due, shall mature and become payable upon a 
default in the payment of the principal of any said notes as and 
when the same shall become due. This note shall not be valid for 
any purpose unless authenticated by the certificate of said Trusteo 
thereon endorsed. 

In witness whereof, Green Ridge Valley Orchards Company, In¬ 
corporated. has caused these presents to be signed by its — President, 
and its corporate seal to be hereunto affixed, and to be attested by 

its Secretary this — day of-, 191—. 

GREEN RIDGE VALLEY ORCHARDS COMPANY. 

By-, 

President. 


Attest: 

-, Secretary/. 
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Plaintiffs’ Exhibit “3”. 


Financial Statement August 31s£, 1916. 

September 30, 1916. 
F. Mertens’ Sons, Cumberland, Md. 


(F. Mertens, W. M. Mertens, II. F. Mortens, and J. II. Mertens.) 


Assets. 


Cash on hand . 

Notes and accounts receivable. 

Stocks and bonds . 

Mortgages owned ... 

Improved Income bearing property without encum¬ 
brance located largely in Cumberland, Maryland 
Unimproved Real Estate without encumbrance, in 
Cumberland, Maryland, and Washington, D. C. 
Including timber lands in Virginia and West 

Virginia .. 

Capital Stock of The Maryland-Georges Creek Coal 
Company—Deposit of coal in this mine 40,000,- 
000 tons, over 10,000 acres of coal included in 
four separate veins. Valued at pending sale net 

price .•’. 

9,699 acres of Orchard land in Allegany County, 
Maryland, unimproved balance of a 39,119 acre 

tract... 

304 ten acre commercial orchard tracts improved, 

trees now 4 to 5 years old, at $2,500 each. 

Miscellaneous holdings in connection with lumber 
operations—Mills, Yards, Live Slock and all 
equipment . 

Total Assets. 


$51,783.90 

2,443,399.19 

830,300.00 

67,865.97 


588,450.00 


585,710.58 


450,000.00 

241,725.00 

760,000.00 

424,700.11 

$6,443,934.75 
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Liabilities. 


Accounts and Notes Payable. $2,379,150.33 

Net Worth. $4,064,784.42 


We hereby certify that the above is a true and correct statement 
showing the financial standing of the firm of F. Merteds’ Sons as per 
audit completed this date. 

Respectfully, 

RE1N1IOLI) AUDIT COMPANY, 
Per A. M. REINHOLD. 
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Exhibit “A.” 


September 30th, 1916. 
Cash on Hand, August 3lid, 1916. 


Augusta Trust Company, Augusta, Maine. . $59.80 

Bank of North America, Philadelphia, Pa. 20.23 
Bankers Trust Company, Buffalo, N. Y.... 21,302.98 

Columbia National Bank,Washington, D. C. 6.96 

Continental Trust Company, Washington, 

D. C. 1,891.36 

District National Bank, Washington, D. C. 2,492.83 
First Trust Company, Tonawanda, N. Y. 16,867.37 

First National Bank, Wilkinsburg, Pa. 46.50 

Guaranty Trust Company, New York City 36,752.03 

Marine National Bank, Buffalo, N. Y. 6,123.85 

Munsey Trust Company, Washington, D. C. 2,320.75 
Niagara County National Bank, Lockport, 

N. Y. 631.85 

Petty Cash . 250.00 

Pittsburgh Trust Company, Pitts., Pa. 83.33 

Public Bank, New York City. 536.39 

Union National Bank, Cleveland, Ohio. .. 88.40 

Union Trust Company, Providence, R. I. 20,475.85 


Less Overdrafts, 

Alexandria National Bank, Alex., Va. $2,554.84 

Commercial National Bank, Wash., D. C. 11,793.30 

First National Bank, Pueblo, Colo. 14,005.12 

Franklin National Bank, Wash., D. C. 184.11 

Guaranty Trust Co., N. Y. C. 26,859.57 

Metropolitan Nat’l Bk., Pitts., Pa. 1,042.83 

Summit Trust Company, Summit, N. J... 1,544.27 

Washington & Southern Bank. 182.54 

- 58,166.58 


$51,783.90 
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Exhibit “B”. 


September 30th, 1916. 


Notes and Accounts Receivable, August 31, 1916, F. Mer tens’ Sons. 


Green Ridge Valley Orchards Company. 

Riley, Thos. 

Moore, T. L... 

Patterson, B. F. and Mrs. Elizabeth. 

Collier, J. 

Childs, Margaret . 

Hager, Jas. 

Land River Improvement Company. 

George, John W. 

Agnew, Park, Estate. 

Browning, W. L., Receiver. 

Carroll Electric Co. (John Mitchell, Jr.) .... 

Certificates of Deposit. 

Demarest, H. A. 

Faber, J. D. 

Faulkner, F. 

Frey, F. J. 

Hallan, W. F. & Co. 

Kennedy, W. A. & Co. 

Marine Ry. & Coal Co. 

Maryland Georges Creek Coal Co. 

Mitchell, John, Jr. 

Notes Receivable (Purchasers) . 

Patton, W. D. 

Schott, W. H. 

Tait, J. S'. 

Washington & Southern Impairment Account 

White Cross Milk Company. 

Young, W. I. & Co. 


$500,396.40 

3,550.00 

795.50 

4,500.00 

1,133.40 

2.665.43 
660.00 

11,282.26 

568.35 

2.607.18 

100.00 

520.00 

291,633.00 

220.00 

3.554.44 
100.00 

22.60 

50,727.15 

24,080.07 

191.80 

101,264.62 

198.251.93 

868,349.00 

30.00 

67,352.98 

22,819.17 

35,852.09 

161,180.56 

88,991.26 


Total 


$2,443,399.19 
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Exhibit “C.” 


September 30th, 1916. 


Stocks and Bonds August 31, 1916, F. Mertens’ Sons. 


13.000 Shares The Chloride & Mining Reduction Co. 

of Mexico, Par $10.00 @ $2.50...• • • • • • 

1 400 Shares National Clay & Products Co. par $10.00 
75 Bonds Southern Illinois & St. Louis Ry. par $1,000 


not valued. . 

7,500 Shares Southern Illinois & St. Louis Ry. $100.00 

not valued. 


$32,000.00 

14,000.00 
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4 Mexican Bonds par $1,000.00 @ $750.00. 3,000.00 

3,300 Shares Mitchell Mining Stock par $10.00 no 
value. 

*20 Bonds Birmingham, Ensley & Bessemer By. par 

$1,000.00 @ $500 . 10,000.00 

80 Shares Preferred Stock B. E. & B. By. par $100. . 4,000.00 

120 Shares common stock B. E. & B. By. par $100. . . 6,000.00 

55 Bonds Midland By. par $1,000. 55,000.00 

100 Bonds First Mortgage Park Agnew Estate, par 

$1,000 .... 100,000.00 

100 Shares 3rd National Bank of Cumberland, par 

$100 .... 10,000.00 

20 Shares 2nd National Bank of Cumberland, par 

$100. Listed $400 . 8,000.00 

100 Shares Commercial Bank Stock par $100. Listed 

$194 . 19,400.00 

200 Shares old U. S. Tr. Co., par $100. 8,000.00 

500 Bonds Green Bidge Valley Orchards Co. par < 

$1,000 . 500,000.00 

63 Bonds White Cross Milk Co., par $1,000. 31,500.00 

20 Shares Alexandria National Bank par $100. 2,000.00 

20 Shares North American Life of Chicago par $100 2,000.00 

330 Shares Washington & Southern Bank par $100 
not valued, as Wash. & Southern Improvement Ac¬ 
count on Beceivables includes this item. 

7,500 Shares Pacific <fc Eastern S. S. Co. Not valued. 

25 Bonds Clay Product Co. par $1,000 no value. 

200 Shares Wash. & Ya. B. B. Co. Par $100. 20.000.00 

100 Shares Oil & Waste, Philadelphia, par $50.00. . . 5,000.00 

20 Shares Boss Supply Company par $100 valued 
$20.00 . 400.00 


Total ... $830,300.00 
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Exhibit 





September 30th, 1916. 


Mortgages Owned, August 31 st, 1916, F. Mertens Sons. 


Cordelia V. Glenn. $2,720.00 

Childs Brick Yard. 50.000.00 

Glass Works, Cumberland . 30,000.00 

These mortgages valued on the books as..• 67,865.97 
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Exhibit “E.” 


September 30th, 1916. 

Improved Income Bearing Property without Encumbrance. 

Cumberland, Md. 


North Mechanic S't. 4 Houses $1,500 each. $6,000.00 

Davidson St. 1 “ 1,000.00 

Maryland Ave. 1 “ . ’.!!!! 6*500^00 

p aea St. 9 “ 1,500 “ 13,500.00 

South Lee St. 4 “ 1,500 “ 6.000.00 

Walnut Alley 5 “ 1,500 “ 7,500.00 

So. Mechanic St. 1 “ 3,500.00 

Thomas St, 8 “ 1,500 “ 12*000.00 

Rolling Mill Alley 0 u 1,500 “ 9,000.00 

Gay Street 10 “ 1,500 u 15.000.00 

Grape Alley 5 “ 1,500 “ 7^500.00 

Old Town Road 15 “ 1,800 “ 27.000.00 

Wineo St. 7 “ 2,000 “ 14,000.00 

Springvale, 2 “ 1.500 “ 3,000.00 

Fifth St. 1 “ 3,500.00 

Head of Balto. St. 1 Office 800.00 

Commerce St,, Windsor Garage. 5.000.00 

South Center St., Pullman Garage. 5.000.00 

Commerce St. 1 house . 1,500.00 

Ann Street 2 “ $1,800 each. 3,500.00 

Wineo St. (Foot) 2 “ 1,800 “ 3,600.00 

South Cumberland 2 “ 1.000 “ 2,000.00 

Ridgeley, W. Va, 30 “ 1.800 “ 54,000.00 

Eckhart Mines 9 “ 1,600 “ 14,400.00 

Farm Vale Summit, Md. 8,000.00 


45 Green Ridge, Maryland. 

Store Bldg, with concessions. 1,000.00 

Chief Engineer’s house. 2,000.00 

Draughtsman House. 1,500.00 

Timekeeper house. 1,000.00 

Doctor House. 250.00 

Boarding house. 1,500.00 

Stable Boss’ House. 500.00 

Hartley house. 2.000.00 

Goffner’s house. 500.00 

Blacksmith’s house. 300.00 

Drummond’s house. 300.00 

Sam Jones Boarding house. 2,000.00 

Robinson house. 600.00 

Athey House. 2,500.00 

5—3241 
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Stumps house at Town Creek. 3,500.00 

Stump’s old house at Town Creek. ; _ 300.00 

Saloon with concessions at Town Creek. 300.00 

Store with concessions at Town Creek. 300.00 

Steckman House. 1 500.00 

Keren’s house. 1 , 200.00 

Crabtree house. 1 000.00 

Alderton house. 600.00 

Floyd Thomas house. 1,000.00 

George house.800.00 

Ergart Robinson house. 800.00 

Andrew Robinson house. 800.00 

Matilda Robinson house. 800.00 

Rose Crabtree house. 800.00 

W. D. Robertson house. 800.00 

Dan Thomas house. 1,500.00 

Paul Jacobs house. 600.00 

L. M. Twigg house. 800.00 

Green Ridge Store. 5,000.00 

Imes Boarding house. 1,500.00 

Imes house. !... 600.00 

Stanley Sybold house. 500.00 

George Kasecamp house. 300.00 

Old Kasecamp house. 800.00 

Sharon house. 500.00 

Barnes house. 800.00 

46 


Hartman house. 

Nick Cosin house. 

D. Rader house. 

S. Rader house. 

Brinkman house. 

Ryan house. 

Roy Turpin boarding house. .. 

McCabe house. 

Combs house. 

George Horton boarding house 

Slider house. 

Bender house. 

Worthington house. 

Haliday Morgan house. 

William Morgan House. 

Wallizer house. 

Michael Twigg house. 

Barnes house. 

Twigg house. 

Wolfrey house. 

Warwick house. 

Negro Buildings. 

Stewart house. 


800.00 

1/200.00 1 
600.00 
700.00 

1,500.00 * 

2,000.00 
2,000.00 
500.00 M 

500.00 
2,000.00 
1 , 000.00 j 

1,500.00 * 

1 , 200.00 
1 , 000.00 
1 , 000.00 4 , 

1 , 000.00 
1 , 000.00 
1 , 000.00 
1,500.00 4 

500.00 I 

500.00 

1,500.00 A 

1,000.00 
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Tom Fletcher house. 

Fletcher house. 

Robinetts house. 

Troutman house. 

Frank Stewart house. 

John Slider house. 

► George Slider house. 

Caldwell house. 

James Shrout house. 

Mrs. Rader house. 

C. H. House’s house. 

Frank House. 

Robinson house. 

I 150 acres agricultural land 
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1,000.00 
500.00 
500.00 
1,000.00 
800.00 
1,000.00 
1,000.00 
500.00 
1,500.00 
1.500.00 
1,800.00 
800.00 
800.00 
15,000.00 


47 Cumberland, Md. 

Fair grounds (interest). 

Lumber yard. 

* Baltimore St. Residence. 


50,000.00 

50,000.00 

100,000.00 


* This.residence was valued as above basing the figure on the value 
of the property adjacent and not taking into consideration the value 
of the buildings and house, but only the land. 


Green Ridge, Md. 

► 

Garage. 5.000.00 

Warehouse .’. ... 2,500.00 

! Warehouse at Town Creek. 10,000.00 

Warehouse at No. 2. 3,500.00 

Warehouse at No. 3. 5.000.00 

Barn at No. 1. 4,000.00 

t Barn at No. 2. 0,000.00 

Barn at No. 3. 4,000.00 

Slaughter house. 500.00 

i Two bake ovens at Nos. 1 and 2. 1,200.00 

Shanties 0 for white 6 for colored. 12,000.00 

Equipment for shanties, blankets, dishes, Cutlery, Fur¬ 
niture, etc. 4,800.00 


Total 


$588,450.00 
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48 Exhibit “F.” 


September 30th, 1916. 
Unimproved Real Estate, June 1st, 1916. F. Mertens’ Sons. 


5 houses on Avalon Street, Pitts.. Pa. (Equity). .. 

Brighton Land, Pitts., Pa. 

4,000 acres Pendleton Co., W. Va., an offer of $12.50 
per acre has been made on this property valued at 


$ 10.00 


7,898 acres Hyland Co., W. Va., valued at $5.50 


per acre . 

24 acres 1,645,440 square feet at $17 1 / 4c., this land 
is valued at this figure, as the land across the street 
(Mt. Olive-12thAV. Va. Ave.) is selling at the present 
time from 75c. to $1.00 per square foot, mortgage 

$50,000 deducted. 

10 acres Bladensburg Road and W. Va. Ave., 435,600 

square feet valued at 10c. per sq. ft. 

600 acres New Alexandria, Va., laid out in building lots 

at $300. per acre. 

1 D Street lot, Washington, D. C. 

75 lots Huntington, W. Va., at $660. each, the C. & O. 
offered $75,000 for this property a short time 

ago . 

24 lots 18 x 80 Green & Paca Sts., Cumberland, Md. 
1 lot 100 x 100 Springvale St. “ “ 

1 lot 28 x 80 
7 lots 20 x 80 rear “ 

13 lots 18 x 80 Jackson St. 3 /2 interest “ “ 

7 lots 50 x 150 Mertens & Agnew Addition “ 

3 lots 50 x 150 Thomas St., Cumberland, “ 

1 lot 100 x 100 near Canal Wharf “ 

1 lot 90 x 100 Wineow St. along B. & 0. 

4 lots Eckhart Mines u 

1 lot 49 x 125 Balto. Ave. “ 

1 lot 150 x 275 So. Center & Ann Sts. This item 
on improved. 

1 lot McKeesport, Alleghany . 


$10,000.00 

8,408.58 


40,000.00 

39,490.00 


132,952.00 

43,560.00 

180,000.00 

6,000.00 


45,000.00 

24,000.00 

5,000.00 

1,500.00 

4,000.00 

4,000.00 

14,000.00 

6,000.00 

2,500.00 

5,000.00 

2,000.00 

9,800.00 


2,500.00 


Total 


$585,710.58 
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49 Exhibit “G.” 

September 30th, 1916. 

Capital Stock of the Maryland-George s Creek Coal Com¬ 
pany. Deposit of coal in the mine 40,000,000 tons, 
over 10.000 acres of coal included in four separate 
veins. Based on pending sale.$450,000.00 

Exhibit “II.’’ 


9669 acres Orchard Land in Allegany Co., Maryland, 
unimproved balance of the original tract of 39,119 
acres, valued at $25.00 per acre. 241,/ 25.00 


Exhibit “I.” 


300 ten acre commercial apple orchard tracts, improved, 

trees now four to five years old, valued at $2,500. . . . /50,000.00 



Exhibit “J.” 

September 30th, 1916. 


Miscellaneous Holdings, June 1st, 1916. 


F. Mertens Sons. 


Roads . 

Automobile & Auto Trucks.♦ 

Canal Boat.... 

Commissary, merchandise on hand at 3 stores. . . . 

Electric light plant. 

Farming equipment ... 

280 head live stock.• •. 

Lumber on Green Ridge Property 1VL> million feet 

Machinery & Tools. 

Office furniture & Fixtures. 

3 saw mills. 

Telephone line 200 miles of wire, 55 box’s phones. 

Wagons & Harness.:. 

Wells .... 

1 Freeze Brick machine, side cut. 

1 “ pug mill . 

1 Wheel Brick machine, 62 mold. 

1 chamber granulator. 

1 Chamber screen rolls. 

1 Chamber smooth rolls. 

1 William Patent crusher. 

2 Erie Boilers 100 H. P. 

1 Green Corliss Engine. 

150 Brick cars. 


$16,361.21 

6,000.00 

140.35 

8,123.09 

655.20 

11,857.19 

39,618.87 

15,724.27 

4,077.85 

5,200.31 

7,375.69 

24,573.01 

5,142.75 

3,671.27 

2.500.00 

2,000.00 

3,000.00 

1,500.00 

500.00 

500.00 

2,000.00 

1,000.00 

3,500.00 

750.00 
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136 acres bearing peach trees at $500 per acre. 68,000.00 

Park Agnew estate indebtedness. 130,252.46 

Accounts receivable, Cumberland lumber business. 36,383.26 

Unpaid rents . 1,890.28 

Magistrate accounts. 27.98 

Judgments, miscellaneous . 8,210.68 

Jos. E. Bowen, notes. 3,320.26 

American Rose Company notes. 4,061.90 

Samuel O. Walker notes. 1,269.56 

Joseph Pearson notes. 7,213.14 

51 

Frank K. Raymond notes. 1,548.52 

A. C. Jenkins notes. 933.75 

S. F. Moore note. 160.00 

James E. Bowen note. 1,800.00 

Charles Childs note. 729 60 

W. A. Pate $37.00, J. T. Nolan $50.00, F. F. Knight 

$200 . $287.00 

IT. J. Freyholz Note . 15.00 

Judgments, Childs Brick Company. 28 056 55 


Accounts at Cumberland, F. Mertens & P. Agnew, 

Wash., P. C..*. 

Accounts at Cumberland, F. Mertens & P. Agnew, 

Alexandria . 

Mertens & Agnew & Phillips. 

Park Agnew . 

Total .$728,283.53 

This amount placed on the statement as $424, 700.11 having made 
allowance for possible loss in connection with the collection of vari¬ 
ous of these Miscellaneous Items. 


Exhibit “K.” 

September 30th, 1916. 

Total amount of liabilities secured and unsecured. .$2,379,150.33 
The above does not include contingent and doubtful liabilities. 

52 Motion to Disviiss Bill as A gainst Defendant, Tucker K. Sands. 

Filed February 13, 1918. 

******* 

Comes now the defendant, Tucker K. Sands, and moves the Court 
to dismiss the Bill of Complaint filed herein, as against him, on the 
following grounds: 
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No. 1. That it appears by the said Bill that this defendant was not 
a party to the contract of sale and purchase of the gold.notes in the 
Bill mentioned, the recession of which contract is prayed in the said 

Bill. . ; 

No. 2. That the plaintiffs seek no relief in their said Bill as against 

the said defendant. 

No. 3. That the Bill does not state such a ease as entitles the plain¬ 
tiffs to any relief against this defendant because they have a plain, 
adequate and complete remedy at law. 

Wherefore, and for other good causes appearing in said Bill, this 
defendant moves the Court to dismiss the said Bill as against him and 
prays the judgment of the Court whether he shall be compelled to 
make any further or other answer to the said Bill and prays to be 
hence dismissed with his costs and charges in this behalf most wrong¬ 
fully sustained. 

THOS. C. BRADLEY, 
Attorney for Defendant, Tucker K. Sands. 


Motion to Dismiss Bill as Against Commercial National Bank. 

Filed February 18, 1918. 

* * . * * * * 4c 

Comes now the defendant, Commercial National Bank, by its 
attorneys, and moves that the court dismiss the bill of com- 
53 plaint filed herein as against this defendant because said bill 
of complaint is bad in substance, and does not contain alle¬ 
gations of fact such as would, if true, entitle the plaintiffs, as against 
this defendant, to relief in this court. 

ELLIS & DONALDSON, 

Attorneys for Defendant, Commercial National Bank. 

Petition for the Appointment of a Receiver. 

Filed February 25, 1918. 

******* 

Your petitioners Passaic National Bank, Rutherford National 
Bank; Savings Investment and Trust Company; The Hamilton 
Trust Company; First National Bank of Garfield; The Bei^en 
County Bank, McBee Jones & Company, and William J. Oliver, 
respectfully show the Court as follows: 

Your petitioners on January 7, 1918, filed in this Court their bill 
in Equity against the Continental Trust Company, Commercial Na¬ 
tional Bank, Bates Warren, Tucker K. Sands and Frederick Mertens. 
By reference to their said bill of complaint it would appear that the 
plaintiffs some time during the year 1916 purchased short term notes 
of a certain Green Ridge Valley Orchards Company in the amount of 
$95,000, and that the said notes are now in their possession. It would 
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further appear that as collateral security for said short term notes 
there was deposited and there is now held in the Empire Trust Com¬ 
pany of New York, 120 of the live year gold bonds of the Green- 
Ridge Valley Orchards Company of the denomination of one thou¬ 
sand dollars. The short term notes above mentioned bore the en¬ 
dorsement of F. Mertens’ Sons, a co-partnership of which the de¬ 
fendant Frederick Mertens was a member. Your petitioners 
54 further show that on the 28th day of March, 1917, the firm 
of F. Mertens’ Sons add the individual members thereof were 


adjudged bankrupts in the United States Court for the District of 
Maryland. In June of 1917 the Green Ridge Valley Orchards 
Company the maker of these securities upon the voluntary petition 
of its promoters was in the United States Court for the District of 
Maryland, adjudged a bankrupt. From the best information obtain¬ 
able it would appear that there are no tangible assets. Your petition¬ 
ers further show that in their bill of complaint hereinabove referred 
to they allege that the said short term notes now long overdue and 
unpaid came into their possession and were purchased bv them as 
the result of the fraud and misrepresentation of the defendants, 


particularly of the defendants Frederick Mertens, and Continental 
Trust Company. In their said bill the petitioners pray for a rescission 
of the said contract and for a money decree for the said $95,000 
together with interest thereon and have tendered themselves as ready 
and willing to return the securities held by them to whichever of 
the defendants may appear to he the lawful owner thereof. Your 
petitioners further say that whomsoever of the respective parties to 
the bill of complaint hereinbefore referred to may ultimately prove 
to be the lawful owner of the said notes will be entitled to a dividend 


from the bankrupt estate of F. Mertens’ Sons as a creditor of said 
bankrupt growing out of the endorsement of the said securities by 
the said firm of F. Mertens’ Sons, hut your petitioners say that they 
are advised that under the bankruptcy law proof of ownership of the 
said notes and securities and proof of claim must be filed with the 
Referee in bankruptcy on or before the 28th day of March, 1918, or 
within a period of one year from the date of the adjudication in 
bankruptcy, and your petitioners say that unless said proof 
55 of claim is so made within the time stated the ultimate owner 


of said securities will be deprived of any participation in the 
dividends from the said bankrupt estate to the ultimate loss of such 
of the parties in suit as may prove to be the lawful owners of the said 
securities. Your petitioners further say that several of them, to-wit, 
Rutherford National Bank, Passaic National Bank, Hamilton Trust 
Company and William J. Oliver, permitted the proofs of claim to 
be filed with the Referee at a time when they believed themselves to 


be the lawful owners of said notes and before they discovered the 
fraud which had been practiced upon them and that having elected 
to rescind their contract of purchase of said notes they are now about 
to withdraw their said proofs of claim. Others of your petitioners 
have not filed any proof of claim. Your petitioners say that they 
are advised that under the circumstances above set forth, a receiver 
or receivers should be appointed by this Honorable Court in the 
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cause now pending with authority from the said Court to take into 
their custody the said notes and hold the same subject to the orders 
of this Court and to file proof of claim within the statutory period 
so that the dividend from the estate of F. Mertens may be secured to 
such of the parties litigant as may hereafter prove entitled thereto. 
In support of this petition and of the facts hereinabove set forth 
your petitioners pray that the Court will read the bill of complaint 
herein and the answer thereto of the Continental Trust Company, 
and that the same may be considered a pail of this petition as fully 
as if herein at length set forth. 

CHARLES F. CARUSI, 

Agent & Attorney for Petitioners. 

CHAS. F. CARUSI, 

HAYDEN JOHNSON, 

Attorneys. 


56 District of Columbia, To wit: 

Charles F. Carusi, being first duly sworn on oath says that he is 
one of the attorneys for the petitioners above named, that they are 
all non-residents and that he is personally familiar with the facts 
in the above petition recited and by him subscribed and that ho 
verily believes the statements in said petition to be true. 

CHARLES F. CARUSI. 

Subscribed and sworn to before me this— day of February, 1918. 

D. L. S'ELKE, [seal. ] 

Notary Public. 

Memorandum. 

March 4, 1918.—Order appointing John L. Cassin and Win. IT. 
Sholes receivers — filed. 


Decree. 

Filed December 2, 1918. 

******* 

This cause coming on to be heard upon the motion of the de¬ 
fendants, Commercial National Bank and Tucker K. Sands, to dis¬ 
miss the bill of complaint as to them, and having been argued by 
counsel and considered by the court, it is by the court, this 2nd day 
of December, 1918, 

Adjudged, Ordered and Decreed that the said motion be, and 
the same hereby is sustained, and the bill of complaint be, and the 
same hereby is dismissed, with costs, as to the said defendants, Com¬ 
mercial National Bank and Tucker K. Sands. 

57 The plaintiffs having noted an appeal in open court, to 

the Court of Appeals of the District of Columbia, from the 

6—3241 
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foregoing decree, it is further ordered that their cost bond, on appeal, 
he fixed at one hundred ($100) dollars, and that the plaintiffs be 
given leave, if they so desire, to deposit with the Clerk of the court, 
in lieu of such bond, the sum of fifty ($50) dollars in cash. 

ASHLEY M. GOULD, 

Justice. 


O. K. 

ELLIS & DONALDSON, 

Att’ys for Deft Commercial Nat. Bank. 

O. K. 

TIIOS. C. BRADLEY, 

Att’y for Deft Tucker K. Sands. 


Memorandum. 

December 13, 1918.—$50 deposited in lieu of Appeal Bond. 

Assignment of Error. 

Filed December 13, 1918. 


* 


****** 


The plaintiffs assign as reversible error the action of the trial 
court in sustaining the motion of the defendants, Commercial Na¬ 
tional Bank and Tucker K. Sands, to dismiss the bill of complaint 


and dismissing said bill. 


CHARLES F. CARUSI, 
HAYDEN JOHNSON, 

Attorneys for Plaintiffs. 


58 Designation of Record. 

Filed December 13, 1918. 

******* 

The clerk will please prepare the record on appeal in the above 
entitled cause, said record to include: 

1. The bill of complaint. 

2. The motion of the defendants, Commercial National Bank and 
Tucker K. Sands, to dismiss the bill as to them. 

3. The petition, filed Feby. 25, 1918 for the appointment of a 

receiver to take charge of certain assets. 

4. Memorandum of docket entry of appointment of receivers. 
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5. Decree sustaining motion to dismiss and dismissing bill as to 
defendants, Commercial National Bank and Tucker K. Sands. 

6 . Assignment of Error. 

7. This designation of Record. 

CHARLES F. CARUSI, 
HAYDEN JOHNSON, 

Attorneys of Plaintiffs. 

Approved. 

ELLIS & DONALDSON, 

Attorneys for Defendant, Commercial National Bank. 

THOS. C. BRADLEY, 

Attorney for Defendant, Tucker K. Sands. 


59 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 58, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 35,059 in Equity, 
wherein The Passaic National Bank, a corporation, et al., are plain¬ 
tiffs and Continental Trust Company, a corporation, et al., are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of January, 1919. 

[Seal of the Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

0,1 prb 

By W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3241. The Passaic National Bank, a Corporation, et al., appellants, 
vs. Commercial National Bank, a Corporation, et al. Court of Ap¬ 
peals, District of Columbia. Filed Jan. 10, 1919. Henry W. 
Hodges, Clerk. 
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Tucker K. Sands, 

Appellees. 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF CASE. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia, sustaining a motion of the ap¬ 
pellees, two of five defendants to a bill in equity for the 
recission of a contract, to dismiss the bill as to them, and 
ordering the bill dismissed as to such defendants. For the 
purposes of this appeal the averments of the bill must, of 
course, be regarded as true. These averments are, in sub¬ 
stance, as follows: 

The transaction narrated in the bill with considerable 
detail involves a complex series of financial operations ex- 


tending over a period of nearly six years. These operations 
were closely linked together and the significance of each 
of them, and the connection of the several parts with the 
transaction as a whole, is made to appear fully by the 
allegations of the bill. The plaintiffs were trust com¬ 
panies, savings banks and investment companies of New 
Jersey, with the exception of Mr. Oliver and the members 
of the firm of McBee, Jones and Company, Investment 
Brokers, of New York. They invested in securities which 
turned out to be practically worthless in the aggregate 
amount of nearly $100,000. Their bill in equity was filed 
for a recision of this purchase and for a money decree 
for the money which they had parted with under the quite 
extraordinary circumstances set forth in the bill. The de¬ 
fendants were the Continental Trust Company, the Com¬ 
mercial National Bank, both of the city of Washington, 
and Bates Warren, Esq., Mr. Tucker K. Sands and Mr. 
Frederick Mertens. For a number of years there had 
existed in Cumberland, Md., a firm known as F. Mertens’ 
Sons, composed of the four sons of Frederick Mertens, 
who died many years ago, leaving among other estate a 
sawmill and lumber business and unencumbered real estate 
in the city of Cumberland and other property there of 
about the value of $400,000. Some time in 1910 this firm 
became or were the owners of a large tract of compara- 
ti\ely worthless mountain lands, from which the timber 
had been cut, in a locality of very great natural beauty 
known as the Green Ridge Valley. The firm conceived the 
idea of promoting a vast orchard enterprise and of selling 
tracts to the public, upon the promise of converting these 
barren tracts into orchards and by holding out to them the 
expectation of very large returns on their investment. The 
bill alleges that as a part of the scheme and to give an 
appearance of stability and financial respectability to it, 


a trust company was selected to hold the title to the prop¬ 
erty and to act as the channel through which the payments 
were to be made by the purchasers of the tracts. Among 
other representations made to the prospective purchasers, 
who all in all it is alleged by the bill paid in nearly four 
millions of dollars into this enterprise, was that many 
miles of boulevards were to be run through the property, 
a town was to be built up and each purchaser was to 
get a town site lot and a villa lot, and that to meet the 
inaccessibility of the tract a branch of one of the existing 
railroads was to be run up into the property so as to 
afford transportation for the vast agricultural output con¬ 
templated by the scheme. A form of contract was pre¬ 
pared whereby the prospective purchaser agreed to pay to 
the selected trust company a certain sum in cash and the 
balance in the form of a series of promissory notes, each 
maturing a month later than the other, all made payable 
to the trust company “as trustee” and then it was pro¬ 
vided that at the expiration of the period for payment, 
usually five years, the trust company as trustee was to 
convey to the tract purchaser a “commercial apple orchard” 
and the town site, the villa site lots, etc. This contract 
was in the form of an offer made by the tract purchaser 
to F. Mertens’ Sons, but on the bottom of the contract 
on the left hand side was printed the name F. Mertens’ 
Sons and a blank for their approval, and right opposite 
this on the right hand side at the bottom was printed 
the name of the trust company with the words “accepted” 
and a blank for the signature of its officer accepting the 
trust. The trust company picked out was the United States 
Trust Company, of Washington, D. C., which had but 
recently been organized, and its president was one Charles 
W. Warden, who will hereafter be met with as the very 
active Vice-President of the Continental Trust Company, 


and Mr. Bates Warren, also an officer and Director of the 
Continental Trust Company and an individual defendant 
to the bill. As soon as the proposition got started the land 
which was to be made into orchard tracts was conveyed 
to the United States Trust Company as trustee. But it 
afterward became known as is alleged in the bill that the 
said trust company in accepting title to the lands gave back 
a secret declaration of trust by which it agreed to convey 
to purchasers of tracts who had completed their payments, 
but also asserted it held the land in trust to indemnify 
itself against an advance of $50,000 made to F. Mertens’ 
Sons for the purpose of financing this project. This trust 
was never made a matter of record or its existence ever 
known until the crash of the orchard enterprise. Very 
great numbers of people purchased these tracts for sums 
averaging approximately $2,000 and some paying as high 
as $2,500. Only ten per cent was paid in cash, but an 
enormous sum was turned into the trust company in the 
form of promissory notes payable to the order of the trust 
company as trustee. Instead of holding such notes or the 
proceeds from their collection in trust or to see that the 
proceeds were in any way applied to the project which 
necessarily involved the expenditure of very great sums 
of money, the trust company rubber stamped its endorse¬ 
ment without recourse on these notes and turned them over 
to F. Mertens’ Sons, who redelivered large numbers of them 
to the trust company to be held by it as collateral security 
for its original advance and further advances, which about 
the middle of July, 1914, amounted to about $145,000. 
In the middle of July, 1914, the United States Trust Com¬ 
pany went into the hands of a receiver, and the defendant, 
Tucker K. Sands, was appointed receiver, but is not sued 
here as receiver but as an individual. This necessitated 
the substitution of a new trustee and one that would be 


willing to put itself right in the place of the United States 
Trust Company. Charles W. Warden and Mr. Bates 
Warren, who had been prominent in the affairs of the 
United States Trust Company at the time it first assumed 
to act as trustee, had now become officers and directors 
of the Continental Trust Company, and that company took 
over the trust, paid the $145,000 to the United States Trust 
Company, took the collateral in the form of many hundreds 
of thousands of dollars of tract purchaser deferred pay¬ 
ment notes, took over the title of the real estate and pro¬ 
ceeded to execute a secret declaration of trust in sub¬ 
stantially the same terms as the declaration of trust made 
at the beginning of the enterprise by the United States 
Trust Company. The contracts of purchase were altered 
by substituting the name of the Continental Trust Com¬ 
pany in lieu of the United States Trust Company. The 
information given to the existing tract purchasers and the 
prospective tract purchasers at that time is to be found 
in several letters which are set forth in the bill, one of 
them over the signature of Charles W. Warden as Vice- 
Pi esident of the Continental Trust Company, in which 
among othei statements is to be found the following: 

“We will handle the business pertaining to the 
trusteeship in strict accordance with the letter and 
spirit of existing contracts and assure you of careful, 
punctual and responsible fiduciary services. 

“We have known F. Mertens’ Sons as very high 
responsible business men and have been acquainted 
with the Green Ridge Valley orchards from their 
inception in the spring and summer of 1910, and from 
a number of inspections made at various times by 
several of our officers and directors, we believe that 
the property and its growing apple trees are having 
judicious and intelligent care along modern horticul¬ 
tural lines. ,, 


The Continental Trust Company kept its word to the 
extent of handling the business pertaining to the trustee¬ 
ship in the spirit of one existing contract; that is to say, 
this secret contract with F. Mertens’ Sons. It at once 
adopted a rubber stamp by which all notes made payable 
to it as trustees were endorsed without recourse to F. 
Mertens’ Sons to be handed back by him to the trust 
company as collateral security or to be used by them at 
their discretion, and the bill alleges that great numbers 
of these notes were deposited with various financial in¬ 
stitutions, including among others, the Commercial Na¬ 
tional Bank, which was doing extensive business with 
Mertens. About the early part of the year 1916 the in¬ 
debtedness of F. Mertens’ Sons to the Continental Trust 
Company had run up to about $250,000 and it was largely 
indebted to the Commercial National Bank. About this 
time, the bill alleges, that is to say, just prior to the partic¬ 
ular transaction concerning which the appellants complain, 
the sale of orchard tracts commenced to dwindle and the 
golden flow to cease. The bill alleges that in March, of 
1916, about two months before the appellants lost their 
money, F. Mertens’ Sons were hopelessly insolvent and that 
the vast sums which they had borrowed from many banks 
and trust companies throughout the United States, largely 
based upon its commercial paper which had been endorsed 
over to them by the two trust companies above mentioned, 
had been dissipated in all sorts of wildcat schemes, and 
these facts are by the bill alleged to have been well known 
to the defendants named in the bill including the two who 
are here as appellees. The bill alleges that for some 
months before May, 1916, the indebtedness of F. Mertens' 
Sons was being reduced very rapidly by the payment by 
tract purchasers of those of their notes which were ma¬ 
turing and the bill further alleges that most of the promis- 
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sory notes held by this and other institutions made and 
endoised as aforesaid, were made by small people through¬ 
out the Lnited States, nearly 2,000 in number and that 
they were chiefly without financial means and that it was 
vital to the interest of the banks to which Mertens’ Sons 
were so heavily indebted that F. Mertens’ Sons should be 
kept afloat and no suspicion of their true financial condi¬ 
tion or of the true condition of the orchard properties 
should be known to the note makers until enough had been 
collected, at least to pay ofif the indebtedness to the banks. 
The bill alleges that for this purpose the tract purchasers 
were kept in good humor by numerous letters and assur¬ 
ances and had no suspicion of the true condition. At the 
times mentioned (Rec. pp. 2-12), the Commercial National 
Bank had become a large creditor of F. Mertens’ Sons, 
and the latter were indebted to the said Commercial Na¬ 
tional Bank in the sum of approximately $150,000. As 
collateral security for the payment of the amount last 
named, the defendant. Commercial National Bank, held a 
very large aggregate of tract owners’ notes. The said 
Commercial National Bank held other collateral, but the 
largest and most important part of its collateral consisted 
of the promissory notes above mentioned, which is held 
upon the same terms and under the same circumstances 
and conditions as those narrated in the preceding para¬ 
graph in reference to the Continental Trust Company. 
(Rec., pp. 8, 10.) 

It was while matters were in this situation, as the bill 
alleges, that a plan was conceived whereby F. Mertens’ 
Sons could be kept afloat for a while longer and that 
plan contemplated putting them in possession of a lot 
of easily manufactured securities, with which they could 
either stave off their creditors or secure actual money. 
This plan conceived under these circumstances was for 
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an organization under the laws of Virginia of the Green 
Ridge Valley Orchards Company. Mr. Bates Warren 
acting for the Continental Trust Company, of which he 
was an officer, and Tucker K. Sands, acting for the Com¬ 
mercial National Bank, of which he was an officer, and 
the firm of F. Mertens’ Sons acting through Frederick 
Mertens’, its chief and one other undertook to organize 
an orchards company with a capitalization of $500,000 
and to make an issue of bonds of a similar amount thus 
creating securities in the form of stocks and bonds of a 
par value of one million dollars. Certain orchard tracts 
which had not been sold by F. Mertens’ Sons and many 
of which were not even planted with trees, some 398 
tracts in number, which the bill alleges were reasonably 
worth at that time about $27,400, were to be made the 
basis for these million dollars of securities. These tracts 
which had been conveyed to the Continental Trust Com¬ 
pany were by it conveyed to the Green Ridge Valley Or¬ 
chards Company, for which a certificate of incorporation 
had been secured from the State of Virginia. 

In March, 1916, the financial condition of F. Mertens’ 
Sons and the relation to the Continental Trust Company 
and the Commercial National Bank being as above de¬ 
scribed, a plan was conceived and executed by the two 
last named institutions and F. Mertens’ Sons, the Con¬ 
tinental Trust Company, acting through Bates Warren, 
its Vice-President, the Commercial National Bank, acting 
through Tucker K. Sands, its Vice-President, and the firm 
of F. Mertens’ Sons, acting through Frederick Mertens, 
one of its members, and Otto G. Raymond, the reputed 
adopted son of Frederick Mertens, which plan had for 
its object the reduction of the indebtedness of F. Mertens’ 
Sons to the two defendant banks as well as averting a 
financial crisis in the affairs of F. Mertens’ Sons, which 


would have resulted in the destruction of the collateral 
represented by the tract purchasers’ notes which were 
held by the two said institutions, through the refusal of 
the makers of said notes to continue their payments. The 
plan so conceived was to raise $1,000,000 in securities on 
the 398 tracts above mentioned, which were worth not 
more than $27,400.00, and was executed in the manner 
set forth in this and the following paragraphs: The 398 
tracts above mentioned were conveyed to the Continental 
Trust Company by several deeds from Frederick Mertens 
and John Mitchell, Jr., who was a partner with Frederick 
Mertens in the apple orchard project, and which said 
deeds purported, on their face, to convey 500 tracts, the 
102 tracts of the property attempted to be conveyed by 
said deeds were not, nor had they ever been, owned by 
either Frederick Mertens or John Mitchell, Jr., the grant¬ 
ors therein, nor had they ever had any interest in said 
tracts. Of the 398 orchard tracts, each of ten acres, each 
of about 150 had upon five acres thereof some trees 
planted, and of the remaining 248 tracts, none were planted 
with trees or were of a soil or location which would per¬ 
mit of apple culture, but were either covered with rock 
or original timber growth. Upon information and belief, 
a conservative estimate of the value now and at the time 
when the scheme hereinbefore mentioned was conceived 
and executed, of said 398 tracts was, assuming that the 
title to the same was free and unclouded, as follows: 
Fifteen dollars an acre for the planted portions of the 
said 150 tracts and five dollars an acre for the unplanted 
portions, of $100 a tract for each of the said 150 tracts, 
or in the aggregate $15,000, and for the remaining 248 
tracts at an average of five dollars an acre, $12,400, or a 
total of $27,400. The said tracts were widely scattered, 
many of them inaccessible by any road, all of them fifteen 
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or twenty miles from the nearest railroad, and whatever 
prospective value might have been placed upon them as a 
part of a great community orchard enterprise was, at 
the time of the occurrences hereinafter mentioned, to-wit, 
in the early part of the year 1916, gone as the result of 
the failure of enterprise as a whole, due to mismanage¬ 
ment and lack of the management on the part of those 
responsible for the enterprise, and due to the impending 
financial crash of F. Mertens’ Sons, upon whose credit 
and resources the success of the whole enterprise had 
depended. (Rec., pp. 8, 10.) On the 11th day of March, 
1916, a certificate of incorporation of the Green Ridge 
Valley Orchards Company was filed with the Secretary of 
State for the State of Virginia, said certificate being exe¬ 
cuted by Bates Warren, the Vice-President of the Con¬ 
tinental Trust Company, Tucker K. Sands, Vice-President 
of the Commercial National Bank, Frederick Mertens, 
Otto G. Raymond and Gardner L. Boothe, the last named 
being a member of the bar of Alexandria, Va., whose con¬ 
nection with the proposed corporation was merely that of 
organizer and resident agent in Alexandria, Va. On the 
13th day of March, 1916, a certificate of incorporation was 
issued by the Secretary of State for the State of Virginia 
to the said corporation. By the terms of said certificate 
of incorporation, Frederick Mertens was named as Presi¬ 
dent and Director, Bates Warren Vice-President and 
Director, Otto G. Raymond Secretary and Treasurer, and 
Tucker K. Sands and Gardner L. Boothe Directors. The 
maximum and minimum amount of the capital stock of 
the said corporation is fixed at $500,000, divided into 
shares of the par value of $100 each. The purposes for 
\\ hich said company was formed are, according to the 
said certificate of incorporation, as follows: 

To carry on the general real estate business in all its 


branches. To purchase, mortgage, sell, lease, improve, 
invest and deal in real estate wherever situated; to plant, 
cultivate and sell fruit trees and fruit of all kinds and of 
all conditions; to manufacture, produce, and sell boxes, 
barrels, cans, and kegs incidental to the fruit business; 
to lease or purchase all machinery, tools, implements, ap¬ 
paratus, equipment and appliances, of every kind, used in 
connection with the business carried on by the corporation; 
to build, ecpiip and operate such means of transportation 
within its own property as may be deemed necessary for 
the conduct of its business, and to do any and all things 
usually incident to the aforesaid business.” (Rec., pp. 
10, 12.) On the 16th day of March, 1916, at ten o clock 
A.M., at rooms one and two, Alexandria Bank Building, 
Alexandria, Va., the incorporators of the said Green Ridge 
Valley Orchards Company held their first meeting. At 
said meeting a proposition was submitted on behalf of 

Frederick Mertens and John Mitchell, Jr., 

“To sell to the said company to enable it to carry out 
the objects for which it was incorporated, the said 500 
orchard tracts for $500,000 of the fully paid and non¬ 
assessable stock of this corporation and for a note of this 
company for the sum of $500,000 payable on demand.” 

The minutes of said meeting continue: 

“Whereas, the incorporators believe the aforementioned 
offer to be a reasonable one, and the price for said prop¬ 
erty to be fair and reasonable, now therefore, be it re¬ 
solved that the directors of this company be, and they are 
hereby authorized to acquire from the said Frederick Mer¬ 
tens and John Mitchell, Jr., or their assigns, at a price 
not in excess of that above mentioned, the aforesaid five 
hundred orchard tracts.” 

The five hundred tracts made the subject of the pre¬ 
ceding offer and resolution for sale to the corporation for 


one million dollars were the same tracts which have been 
above recited to have been sold to the Continental Trust 
Company as collateral security and which, upon informa¬ 
tion and belief, were of a reasonable value of $27,400. 
On the 16th day of March, 1916, at 5.30 P.M., the di¬ 
rectors of the said Green Ridge Valley Orchards Company 
held their first meeting at the office of Tucker K. Sands in 
the Commercial National Bank Building, Washington, 
D. C. The minutes of said meeting, among other things, 
recite as follows: 

“Whereas, pursuant to the request and at the direction 
of the incorporators at their first meeting held at the prin¬ 
cipal offices of the company at Alexandria, Va., on the 
16th day of March, A. D. 1916, the directors were advised 
that they can purchase from Frederick Mertens and John 
Mitchell, Jr., 500 tracts of orchard lands, the owners 
thereof, each tract containing approximately ten acres and 
each tract being about one-half planted in apple trees in 
good condition, all situated in Allegany County, State of 
Maryland, for the total sum of one million dollars, pay¬ 
able $500,000 in the capital stock of this corporation and 
the balance in a demand note of the company for $500,000. 

“Now, therefore, be it resolved that pursuant to the 
request and at the direction of the incorporators, and in 
order to carry out the objects of the company, the presi¬ 
dent and treasurer be and they hereby are authorized and 
directed to purchase from Frederick Mertens and John 
Mitchell, Jr., the aforesaid 500 orchard tracts, approxi¬ 
mately ten acres each, located in Allegany County, State 
of Maryland, at the sum of one million dollars and to pay 
the same by issuing to the owners of said tracts, $500,000 
worth of capital stock of this corporation and the said 
president and treasurer of the company are hereby au¬ 
thorized and directed to execute and deliver to the owners 


12 


of said orchard tracts the demand note of this company 
for the sum of $500,000.” (Rec., pp. 11, 14.) The said 
stock of the Green Ridge Valley Orchards Company was 
from the time of the organization of said company, held 
as follows: Gardner L. Boothe, one share; Frederick Mer- 
tens, 2,497 shares; John Mitchell, Jr., 2,497 shares; Otto 
G. Raymond, one share; Tucker K. Sands, one share; 
Bates Warren, three shares. Pursuant to the prearranged 
plan, which involved the organization of the Green Ridge 

Valley Orchards Company, on the - day of March, 

1916, the Continental Trust Company, executed to the 
Green Ridge Valley Orchards Company, as grantee, a deed 
in fee, purporting to convey to the said company the 500 
tracts of land in Allegany County which Frederick Mer- 
tens and John Mitchell, Jr., had attempted to convey to 
them by the above mentioned deeds. In addition to the 
fact that the last mentioned deed, which purported to con¬ 
vey 500 tracts of which the Continental Trust Company 
covenanted that it was seized, that the property was un¬ 
incumbered, and that it had a right to convey, the title 
to only 398 passed; upon some of 398 tracts actually con¬ 
veyed, there existed prior mortgages or liens, and none 
of the property so conveyed, except about 150 tracts afore¬ 
said, was, in fact, as in the resolution above recited, under 
cultivation and planted with apple trees. The title to the 
102 tracts which the Continental Trust Company included 
in its aforesaid deed was, in fact, owned by a number 
of farmers in Allegany County, who owned lands adjacent 
to the tracts owned by F. Mertens and John Mitchell, Jr., 
and the confusion in title to all of the said tracts grew out 
of the following circumstances: Although the Continental 
Trust Company had undertaken to hold the orchard lands 
conveyed to it by Mertens’ Sons, in trust, for the purpose 
of securing individual purchasers of orchard tracts a good 
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deed to the same, when and as the individual purchaser 
should have completed the individual payments called for 
under his contract, the said trust company, as trustee, 
never caused any survey to be made of the property, or 
plats to be recorded, showing the location of the separate 
tracts sold and agreed to be conveyed, nor had it, at any 
time in its possession any map or plat, other than one 
furnished to it by the alleged Engineering Department of 
F. Mertens’ Sons. (Rec., pp. 11, 15.) Of the purchase 
price of a million dollars agreed to be paid by the Green 
Ridge Valley Orchards Company to Messrs. Mertens and 
Mitchell, $500,000 was duly paid by the delivery to them, 
under the authority of the board of directors of said 
company, of five hundred thousand dollars of the full paid 
capital stock of the said company, and the remaining 
$500,000 was paid to them by the delivery to Messrs. Mer¬ 
tens and Mitchell of the demand promissory note of said 
corporation for that amount. Having thus delivered 
to the said Mertens and Mitchell $1,000,000 of the stock 
and obligations of the newly organized corporation in pay¬ 
ment for lands of the reasonable value of $27,400, on 
the day following the resolution accepting the proposal 
to sell said land to the said corporation, the board of 
directors of the Green Ridge Valley Orchards Company 
met at the office of Tucker K. Sands at the Commercial 
National Bank and resolved that there be submitted to 
the stockholders of the said corporation a proposition 
to retire the existing indebtedness of said company amount¬ 
ing to $500,000, by the issue and sale of $500,000 of the 
six per cent gold bonds of the said corporation payable 
five years after the date thereof. On the following day, 
to-wit, March 18, 1916, the stockholders, who were the 
same five persons heretofore mentioned and who were 
the five directors who had met on the previous day, met in 
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person or through proxy at the principal office of the 
corporation in Alexandria, Va., and passed the follow¬ 
ing resolution: 

“Be it resolved: That the Green Ridge Valley Orchards 
Company, incorporated, shall issue in the manner provided 
by law, five hundred thousand dollars of first mortgage 
coupon bonds bearing date on the 20th day of March, 
1916, to be payable on or before five years after date 
with interest thereon at the rate of six per cent per annum, 
payable semi-annually, said bonds to be secured by mort¬ 
gage or deed of trust on all of the property of the Green 
Ridge Valley Orchards Company, incorporated, said mort¬ 
gage or deed of trust to be substantially in the form sub¬ 
mitted and read at this meeting/’ 

After the authorization of the issue of the said bonds 
for the purpose of retiring the alleged indebtedness of 
the corporation to Frederick Mertens and John Mitchell, 
Jr., John Mitchell, Jr., proceeded to New York and at¬ 
tempted to interest the plaintiffs herein, the copartnership, 
McBee, Jones and Company, in an effort to market the 
said securities. (Rec., pp. 13, 17.) 

The said John Mitchell, as the result of inquiries ad¬ 
dressed to McBee, Jones and Company, in anticipation 
of the organization of the Green Ridge Valley Orchards 
Company, having been informed in February, 1916, by 
the said McBee, Jones and Company that conditions then 
prevailing were unfavorable to the marketing of bonds 
of that character, but were favorable to the marketing of 
short term notes, well collateraled, the directors of the the 
Green Ridge Valley Orchards Company thereafter or¬ 
ganized in March, 1916, passed no resolution transferring 
said bonds to Mertens and Mitchell, but did cause to be 
conveyed to the Continental Trust Company the same 500 
tracts which the said Continental Trust Company had as 




aforesaid previously purported and attempted to convey 
to the Green Ridge Valley Orchards Company in trust 
to secure the payment of the $500,000 bond issue herein¬ 
before mentioned, and the said bonds were prepared, exe¬ 
cuted and delivered to the Continental Trust Company, as 
trustee, and held by it until the time hereinafter men¬ 
tioned. On April 18, 1916, the stockholders, being the 
same stockholders and being the directors of the Green 
Ridge Valley Orchards Company hereinbefore mentioned, 
met & at the principal office of the corporation and passed 
the following resolution accompanied by the following 

recital: 

“Whereas, it is deemed for the best interests of the 
company that the company issue and sell its collateral 
trust notes for the aggregate principal amount of $100,000, 
due in four, six, eight and twelve months and that the 
payment of said notes be secured by a pledge of $120,000 
face amount of the company’s first mortgage six per cent 
five year gold bonds in a form of collateral trust agree¬ 
ment to be executed between this company and the Empire 
Trust Company.” 

“Now therefore, be it resolved that the directors and 
officers of the company be and they hereby are authorized 
to make and issue $100,000 face amount of collateral 
trust gold notes of this company due in four, six, eight 
and twelve months, and to sell the same upon such terms 
and conditions, as to such board of directors and officers 
may seem wise, and to secure the payment therefor by 
pledging as collateral security therefor $120,000 face 
amount of this company’s first mortgage six per cent 
five year gold bonds, under an authorized agreement 
to be made between this company and Empire Trust 
Company, a trust company doing business in the State 
of New York, and that the pledge of said bonds and the 
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creation of a lien thereon to secure said notes, be and 
the same hereby is consented to, and further resolved that 
said mortgage or trust or pledge be in such form and 
upon such terms and conditions as to the Board of Di¬ 
rectors may seem wise.” 

A copy of one of said gold bonds, from which it will 
appear that it was one of a series of $500,000 issued by 
the Green Ridge Valley Orchards Company is filed with 
the bill, marked “Plaintiff’s Exhibit No. 1,” and prayed 
to be read as a part hereof, as fully as if herein set forth 
at length. A copy of one of said short term collateral 
notes in which copy it appears that it was one of an issue 
of $100,000 which, for value received, was issued by the 
Green Ridge Valley Orchards Company is filed therewith, 
marked “Plaintiff’s Exhibit No. 2,” and prayed to be read, 
as fully as if herein at length set forth. The only “Value 
received” by the Green Ridge Valley Orchards Company, 
either for the said gold bonds or for the short term notes 
and the only indebtedness of the Green Ridge Valley 
Orchards Company for the payment of which said 
bonds or gold notes were issued, was the pretended and 
fictitious indebtedness of $500,000 represented by the de¬ 
mand promissory note given to F. Mertens and John 
Mitchell, Jr., as hereinbefore set forth, as part payment 
for lands of the reasonable value of $27,400, of which 
the title was defective. (Rec., pp. 14, 19.) On April 18, 
1916, at 5 P.M., at a meeting held in the office of Mr. 
Bates Warren, vice-president of the Continental Trust 
Company, the directors passed a similar resolution to that 
of the stockholders of the same date hereinbefore men¬ 
tioned and referred to. At this point in the manipulation 
of the alleged 500 tracts of land through the acquisition 
of the Green Ridge Valley Orchards Company, the Con¬ 
tinental Trust Company became the custodian of $500,000 




of the gold bonds of the Green Ridge Valley Orchards 
Company, which purported to have been issued to retire 
an existing indebtedness, and $100,000 of the short term 
notes of the Green Ridge Valley Orchards Company, 
which purported upon their faces to have been issued for 
value received by the Green Ridge Valley Orchards Com¬ 
pany, and the plaintiffs aver and charge that the or¬ 
ganization of the Green Ridge Valley Orchards Company, 
for the purposes which were contemplated at the time of 
its organization, and which were effected by its organiza¬ 
tion, was a fraud upon the corporation laws of the State 
of Virginia, and was a fraud upon all persons who might 
thereafter be induced to lend money or to acquire its se¬ 
curities or to part with money or other things of value 
upon the strength of said supposed securities. The Com¬ 
pany derived no capital, and it was intended that it should 
derive no capital, and it was impossible that it should ac¬ 
quire capital other than the comparatively worthless or¬ 
chard tracts, through the issue of its capital stock. And 
this, for the reason that its entire capital stock of half a 
million dollars was consumed in the acquisition of the 
alleged 500 orchard tracts, and for the further reason 
that the company incapacitated itself from raising money 
on its credit, if any it ever had or could have acquired, 
by reason of the fact that it obligated itself, at the outset 
of its existence, to the extent of half a million dollars as 
further consideration to Mertens and Mitchell for the ac¬ 
quisition of the same 500 tracts, and said company was, 
from the moment of its organization, utterly incapable of 
carrying out the purposes for which it was incorporated. 
It intentionally bankrupted itself by its first resolution, and 
plaintiffs charge that it was organized for the purpose, and 
for the sole purpose, of expanding and inflating a com¬ 
paratively valueless tract of mountain land into securities 
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which, through clever manipulation, and through the pres¬ 
tige of established financial institutions, could be utilized 
to save the credit of F. Mertens’ Sons, prevent the col¬ 
lapse of their orchard enterprise and encourage the holders 
of notes, which constituted the larger part of the collateral 
of the defendant, the Continental Trust Company and the 
defendant Commercial National Bank, to continue to pay 
the said notes. (Rec., pp. 15, 20.) On February 17, 
1916, the defendant John Mitchell, Jr., on behalf of him¬ 
self and his codefendants, by letter offered to McBee, 
Jones and Company, for purchase, underwriting or resale to 
their clients including these plaintiffs six per cent, five year, 
gold bonds of the denomination of $1,000 each to mature 
on or before five years from their date of a company to 
be formed to take over and acquire orchard lands which 
he claimed and represented to be owned by F. Mertens’ 
Sons and which were in fact the same orchard lands 
which were conveyed to the Continental Trust Company 
in the first instance, by it to the Green Ridge Valley Or¬ 
chards Company, after its organization, and the Green 
Ridge Valley Orchards Company back to the Continental 
Trust Company, as trustee, to secure the issue of bonds. 
The said letter represented to McBee, Jones and Company 
and through them to their clients and the plaintiffs that 
F. Mertens’ Sons had already sold orchard tracts to an 
aggregate amount of about $3,800,000; that at the time 
they closed the sale, ten acre tracts were bringing $2,500 
each; that since that time, the orchard was being scientifically 
managed and that “The trust company, of course, would cer¬ 
tify to the title of the property as being legal and the 
trustee in this connection will be the Continental Trust 
Company, Washington, D. C.” It was further represented 
in said letter: “The age of the trees at the present time 
are from three to four years and the commercial crop is 
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expected the sixth year, which will be the Fall of next 
year.” (Rec., pp. 16, 21.) At the time the said Mitchell 
sought to induce McBee, Jones and Company, on their 
own behalf, or on behalf of their prospective clients, to 
purchase securities of the corporation thereafter to be 
organized, it was further agreed that F. Mertens Sons 
would give their endorsement or their guarantee as to the 
payment of said securities which might be purchased. 
It had been the practice of F. Mertens’ Sons to issue 
statements of the assets and liabilities of the said firm for 
the purpose of securing a high rating from Dun s, Brad- 
street’s and other commercial agencies, for the purpose of 
establishing a line of credit with banks and trust com¬ 
panies, with which they did business, and for the purpose 
of assisting them in the flotation of their commercial 
paper and of the securities issued by the various business 
enterprises in which they were engaged. The statements 
issued during the year 1916 were, for the most part, false 
and fraudulent, in that fictitious values were placed upon 
worthless assets and fictitious balances were thereby se¬ 
cured, which showed the net worth of F. Mertens’ Sons 
to be in excess of $4,000,000, whereas in truth and in fact, 
they were hopelessly insolvent and wholly unable to meet 
their maturing obligations. The plaintiffs herein, McBee, 
Jones and Company were familiar with these financial 
statements issued by the firm of F. Mertens’ Sons, and 
the ratings given to the said firm upon the strength there¬ 
on, but some time after the purchase of the short term 
notes which the plaintiffs had acquired in the manner and 
under the circumstances hereinbefore narrated, the plain¬ 
tiffs, becoming uneasy concerning the character and value 
of their investment, desired to be furnished by F. Mertens’ 
Sons with a statement of some independent audit company 
of public accountants, and thereupon there was furnished 
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by the defendants, F. Mertens’ Sons to the plaintiffs, 
McBee, Jones and Company for their and their clients 
information a supposedly independent and true audit of 
the liabilities and assets of F. Mertens’ Sons, a copy of 
which, marked “Plaintiff’s Exhibit Number three” is there¬ 
with filed and asked to be read as a part hereof, as fully 
as if at length herein set forth. And the plaintiffs say, 
upon information and belief, that at the time of the prepa¬ 
ration and issue of the said financial statement, under date 
of August 31, 1916, there was in process of organization, 
F. Mertens’ Sons Corporation, the papers in connection 
with which organization were recorded one day later, and 
of which the defendant Bates Warren, who was then an 
active vice-president of the defendant, Continental Trust 
Company, was the president, and of which Charles W. 
Warden, acting vice-president of the defendant, Conti¬ 
nental Trust Company, was the treasurer. From this 
financial statement it would appear that as of the date of 
September 30, 1916, F. Mertens’ Sons were of a clear 
net worth of $4,064,784.42. Without attempting a de¬ 
tailed analysis of this statement, its general character is 
indicated by the fact that among the assets under the 
heading “Notes and accounts receivable” appears an al¬ 
leged indebtedness to F. Mertens’ Sons from the Green 
Ridge Valley Orchards Company of $500,396.40, $500,000 
of this item refers to the demand promissory note for 
$500,000 heretofore mentioned in the resolution of the 
Green Ridge Valley Orchards Company and representing 
one-half of the purchase price of the ground, and, under 
exhibit C of said financial statement, being a list of stock 
and bonds held by Mertens’ Sons, appears 500 bonds of 
the Green Ridge Valley Orchards Company, of a par 
value of $500,000, and listed as of a true value of $500,- 
000, making in all alleged assets of $1,000,000 due from 
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a corporation, the sole assets of which consisted of prop¬ 
erty which the defendant, Continental Trust Company, had 
considered it a justifiable business proposition to part with 
on the payment to it of $37,500, and which property in 
truth and in fact was then and is now worth not more 
than $27,400. It would further appear that although the 
bonds of the Green Ridge Valley Orchards Company have 
been issued, and by the defendant, Continental Trust Com¬ 
pany, disposed of for the benefit of F. Mertens Sons, that 
the latter was permitted to advertise itself as a creditor of 
the Green Ridge Valley Orchards Company for the very 
$500,000 for the purpose of paying which the said $500,- 
000 worth of bonds had been put in circulation. Plaintiffs 
further say, upon information and belief, that the above 
statement was sent out with the knowledge and consent 
of the defendant, Continental Trust Company, through 
its responsible officers who were, as aforesaid, officers of 
F. Mertens’ Sons corporation. (Rec., pp. 17, 23.) On 
or about October 1, 1916, the firm of F. Mertens Sons 
admitted its financial embarrassment and sought to appease 
its creditors by the organization of a corporation known 
as F. Mertens’ Sons Corporation, of which the president 
was Mr. Bates Warren, the vice-president of the Continen¬ 
tal Trust Company, and of which the treasurer Mr. Charles 
W. Warden, vice-president of the Continental Trust Com¬ 
pany and to this F. Mertens’ Sons Corporation, the said 
F. Mertens’ Sons undertook to convey all of their prop¬ 
erty of whatever kind in trust for their creditors, and 
thereafter, upon a petition for involuntary bankruptcy 
filed against the said F. Mertens’ Sons, the latter were 
adjudged bankrupt and the said deed made on or about 
the first day of October, 1916, was adjudged in the United 
States District Court for the District of Maryland, to be 
null and void, on the ground that at the time of its exe- 








cution, F. Mertens’ Sons were insolvent. (Rec., pp. 17, 
23.) McRee, Jones and Company having no doubt at the 
time heretofore mentioned of the financial credit, integrity 
and responsibility of F. Mertens’ Sons, so far as it affected 
their proposed endorsement of the suggested issue of short 
term notes by the company thereafter to be organized, 
being the same company mentioned and referred to in the 
letter of John Mitchell, Jr., to the said McBee, Jones and 
Company of February 17, 1916, inquired among their 
customers as to whether they would purchase the short 
term notes of such a company provided that F. Mertens’ 
Sons would endorse said note, and further provided that 
the Continental Trust Company, the proposed trustee of 
the securities to be issued by the proposed company would 
certify as to the legality of the issue and also as to the 
title of the property securing the issue, and as to the value 
of the property which would underlie the issue. At the 
same time, McBee, Jones and Company were informed that 
the Commercial National Bank was prepared to give a 
certificate as to the value of the underlying securities. 
McBee, Jones and Company, having notified Mitchell that 
they would probably be able to handle the sale of short 
term notes under the terms and conditions above set forth, 
the said Mitchell and his associates proceeded to put into 
execution the plan of the organization of the Green Ridge 
Valley Orchards Company as heretofore set forth, and 
the said organization having been effected and bonds hav¬ 
ing been engraved and put into the possession of the Con¬ 
tinental Trust Company and the short term notes having 
also been issued and put in the hands of the Continental 
Trust Company, the Continental Trust Company for¬ 
warded to the Empire Trust Company of New York City, 
$120,000 face value of the collateral gold bonds of the 
Green Ridge Valley Orchards Company above referred to, 
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and $100,000 of the short term notes of the Green 
Ridge Valley Orchards Company above referred to, 
the said notes being dated April 18, 1916. The Empire 
Trust Company had been consulted and had agreed to act 
as trustee under the collateral trust agreement whereby 
the short term notes were to be collateraled by the gold 
bonds as hereinbefore set forth. (Rec., pp. 18, 24.) On 
April 25th, the certificates of title and of value having not 
been received, McBee, Jones and Company wired instruc¬ 
tions that without fail, the trust company’s certificate cer¬ 
tifying title and that mortgage bonds were a first lien 
should be forwarded. This was acknowledged by a tele¬ 
phone message from the Continental Trust Company to 
Mr. R. W. Jones, Jr., one of the plaintiffs herein, which 
telephone conversation was confirmed by the following 
letter: 


“Washington, D. C., April 26, 1916. 
McBee, Jones and Company, New York City. 

Gentlemen : Confirming my wire of last night, I beg 
now to say that the Continental Trust Company has had 
an independent examination made of the title to the lands 
covered by the bonds of the Green Ridge Valley Orchards 
Company and this examination showed these lands to be 
unincumbered and that the title when originally conveyed 
to the trust company as trustee, was a good, marketable 
title of record. Nothing has been done to encumber that 
title from that time to the date of transfer from the Con¬ 
tinental Trust Company to the Green Ridge Valley Or¬ 
chards Company and the bonds of the latter company are 
a first and only lien upon the lands described in the deed 
of trust. 

Yours truly , 

F. S. BRIGHT, 

Trust Officer 


24 







Some time later it appeared that the Continental Trust 
Company delayed forwarding the $120,000 worth of gold 
bonds to the Empire Trust Company until there was se¬ 
cured to it a substantial portion of the proceeds of the sale 
of the notes for which the said bonds were to be pledged 
with the Empire Trust Company as collateral security. 

On April 26, 1916, McBee, Jones and Company received 
the following letter from F. Mertens’ Sons: 

“Gentlemen : You are hereby instructed to hold for 
account of Continental Trust Company the $100,000 of our 
notes that are collateraled by 120 Green Ridge bonds now 
in the hands of Empire Trust Company, and you are fur¬ 
ther instructed to remit said Continental Trust Company 
the first proceeds of sale of said notes up to $33,750. 
Immediately upon receipt of your advice that you hold 
the notes for their account, the Continental Trust Company 
will release the 120 Green Ridge Orchard bonds now at 
the Empire Trust Company. When you have remitted the 
Continental Trust Company of Washington, $33,750, you 
are instructed to hold the remainder of the notes and the 
proceeds thereof for our account.” 

Immediately upon receipt of said letter, and on April 
27, 1916, McBee, Jones and Company, by special delivery 
letter, hereinbefore immediately set forth wrote to the 
Continental Trust Company, Washington, D. C., and on 
the day of its receipt by the Continental Trust Company, 
received a telephonic communication from Mr. Charles W. 
Warden, vice-president of the Continental Trust Company, 
that the statement made by F. Mertens’ Sons was satis¬ 
factory. On the same day, to-wit, on the 27th day of 
April, 1916, McBee, Jones and Company sent a letter to 
the Continental Trust Company, urging them to forward 
the certification, upon the promise of which arrangements 
had been made for the sale of certain of these notes. 
Said letter was in the following terms: 



“ Mr. C. W. Warden, Vice-President, Continental Trust 

Company, Washington, D. C. 

Dear Mr. Warden: We have now received from the 
Empire Trust Company notes of the Green Ridge Valley 
Orchards Company, incorporated, aggregating one hundred 
thousand dollars, certified to by the Empire Trust Com¬ 
pany, which we have received subject to the agreement 
set out in our letter this morning.” (Rec., pp. 19, 26.) 

On May 17, 1916, the following telegram was sent by 
McBee, Jones and Company to F. Mertens’ Sons: 

“Have Continental Trust and Commercial National 
wire us today what they regard as safe sale value for 
orchard tracts securing bonds Green Ridge Valley Or¬ 
chards Company.” 

As a result of the request above mentioned, the de¬ 
fendant, Continental Trust Company, on May 17th, tele¬ 
graphed to McBee, Jones and Company, 120 Broadway, 
New York, as follows: 

“Replying your inquiry respecting value of individual 
orchard tracts planted to growing apple trees on Green 
Ridge Valley Orchards and securing their five year six per 
cent bonds, we think eighteen hundred to two thousand 
dollars a conservative valuation. The tracts are being 
well cared for and growing in value.” 

On or about the same date, McBee, Jones and Company 
received from the Commercial National Bank of Wash¬ 
ington, D. C., over the signature of Tucker K. Sands, 
Cashier, the following letter: 

“Gentlemen : Answering your inquiry as to my opin¬ 
ion of the sale value of orchard tracts owned by the Green 
Ridge Orchards Company and covered by bonds, I should 
estimate that the valuation of two thousand dollars for 
each ten acre tract would be a fair valuation. I under¬ 
stand that previous sales of the tracts was at twenty-five 









hundred dollars/’ Thereupon, McBee, Jones and Company 
sold and delivered to the plaintiffs, as follows: 


Rutherford National Bank . $15,000 

Passaic National Bank . 10,000 

The Bergen County Bank. 10,000 

Savings Investment & Trust Company . 5,000 

The Hamilton Trust Company. 2,500 

First National Bank of Garfield. 5,000 

William J. Oliver . 27,500 

McBee, Jones and Company . 20,000 


Out of the proceeds of the sale of said notes, McBee, 
Jones and Company remitted to the Continental Trust 
Company in cash, between May 1st and May 29th, the 
sum of $33,750, for the account of the Continental Trust 
Company. Thereafter, an additional sum of $9,000 was 
forwarded to the Continental Trust Company for the ac¬ 
count of F. Mertens’ Sons and thereafter, there remain¬ 
ing in the hands of McBee, Jones and Company, unsold 
notes aggregating in amount $45,000, they were requested 
by F. Mertens 1 Sons in default of their ability to sell 
the same, to affect an exchange of the $45,000 worth of 
unsold notes for other securities. In compliance with this 
request, McBee, Jones and Company exchanged the $45,- 
000 worth of unsold notes for $45,000 worth of the bonds 
of the Midland Railway Company, and the said bonds 
were forwarded to the Continental Trust Company for the 
account of F. Mertens’ Sons. (Rec., pp. 20, 27.) 

The bill alleges upon information and belief, the source 
of the information and the grounds for belief being the 
testimony under oath of Charles W. Warden before the 
referee in bankruptcy of the Green Ridge Valley Orchards 
Company, at or about the time when the said Continental 
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Trust Company, then having in its possession as trustee 
for the Green Ridge Valley Orchards Company’s bond 
issue, the gold bonds of said company amounting to $500,- 
000, forwarded $120,000 of them to the Empire Trust 
Company, as has before been set forth, the vice-president 
of said Continental Trust Company, Charles W. Warden, 
handed in a separate package of F. Mertens’ Sons the re¬ 
maining $380,000 of said gold bonds. Of the said $380,- 
000 of gold bonds, $125,000 were deposited with the Pitts¬ 
burgh Trust Company, of Pittsburgh, in the State of 
Pennsylvania, as collateral security for $100,000 which was 
then loaned by it to F. Mertens’ Sons upon the faith 
of said bonds and upon the faith of the financial state¬ 
ments as to the credit and assets of Mertens’ Sons here¬ 
tofore referred to. The balance of the gold bonds, being 
$260,000 in amount, were then distributed by F. Mertens’ 
Sons to various creditors. In addition to the bonds so 
issued by F Mertens’ Sons, the stock of the Green Ridge 
Valley Orchards Company was used by them to inflate 
their assets for the purpose of maintaining and securing 
credit and was hypothecated by them with various of their 
creditor banking institutions. Further, it would appear 
that at the time of the bankruptcy of F. Mertens’ Sons, 
a large number of the Midland Railway Company bonds, 
which had been forwarded to the Continental Trust Com¬ 
pany for the account of F. Mertens’ Sons by McBee, 
Jones and Company, were held by the said defendant. 
Continental Trust Company, and by the defendant, Com¬ 
mercial National Bank, as security for the loans made 
by them to F. Mertens’ Sons. (Rec., pp. 21, 28.) The 
plaintiffs purchased the notes of the Green Ridge Valley 
Orchards Company, hereinbefore recited to have been 
purchased by them, upon their faith in the truth of the 
representations made to them by the defendants the Con- 
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tinental Trust Company and the Commercial National 
Bank, that 500 tracts were included in the mortgage given 
to secure the bonds, which were deposited with the Empire 
Trust Company as collateral security for the payment of 
said notes, that an independent examination of title showed 
that the said mortgage given to secure said bonds to be 
a first lien upon said property; that the said tracts, so 
covered by said mortgage, were planted in apple trees from 
four to five years old, and in a condition to bear fruit the 
following season; and that the said tracts were of a fair 
market value of between $1,800 and $2,000 a tract. The 
plaintiff further believed, as they were induced to believe 
by the representations and conduct of all the defendants, 
that the Green Ridge Valley Orchards Company was a 
corporation, organized for the bona fide purpose of apple 
culture; that its securities were regularly issued for the 
purposes mentioned in the recitals of the said notes, to-wit: 
for value received by the company; that they were issued 
for legitimate company purposes; that-F. Mertens’ Sons 
had a right to give directions as to the disposition of the 
proceeds from the sale of said notes; that in dealing with 
F. Mertens’ Sons, they were dealing with a firm of integ¬ 
rity and financial standing; and the plaintiffs say that, 
relying upon all of the representations hereinbefore in this 
bill set forth, they entered into the transaction by them 
recited; that they themselves acted in good faith, and 
that, believing the truth of the said representations, they 
made no independent investigations of the facts. It was 
not until recently, to-wit: within a few weeks before the 
filing of this bill, that the falsity of the aforesaid repre¬ 
sentations and the interrelations and true conditions of the 
various defendants between themselves, and the facts upon 
which the liability of the defendants to these plaintiffs 
depends, and especially the facts concerning the fraudu- 


lent character of the organization of the Green Ridge Val 
ley Orchards Company and the purpose for which it was 
organized, become known to these plaintiffs. Having 
now accomplished the purpose for which the Green Ridge 
Valley Orchards Company was incorporated, which was, 
the plaintiffs say, not to engage in any legitimate business 
of any character whatsoever, but which was organized 
in pursuance of a preconcerted plan to manufacture a mil¬ 
lion dollars’ worth of fictitious and almost wholly worth¬ 
less securities; and having succeeded in their design and ac¬ 
complished their purpose to the extent of securing over 
$200,000, cash, from the disposition of $240,000 of the 
bonds of the Green Ridge Valley Orchards Company, and 
having maintained their credit for a further period while the 
purchasers of orchard tracts were paying their notes, by 
the pledge of the remaining $260,000 worth of bonds, the 
incorporators, stockholders and directors of the Green 
Ridge Valley Orchards Company, on the 28th day of 
December, 1916, passed the following preamble and reso¬ 
lution : 

“Whereupon the president stated that the special busi¬ 
ness to be transacted at the meeting was to consider the 
advisability of authorizing the cancellation of certain notes 
given to the Empire Trust Company, aggregating $100,000 
and also cancellation of the collateral trust agreement 
under which they were issued, and to deliver to the holders 
of the several notes their prospective pro rata amount of 
bonds of the said orchard company securing them, where¬ 
upon, after due discussion, the following resolution, being 
first duly moved and seconded, was unanimously adopted. 

“ Tt being resolved that upon delivery to the Empire 
Trust Company of the notes aggregating $100,000, being 
all the notes under one certain collateral trust agreement 
d a t e( i - day of -, 1916, executed by the Empire 
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Trust Company in behalf of the Green Ridge Valley Or¬ 
chards Company, said Empire Trust Company be, and it is 
hereby authorized to cancel and cremate said notes and 
also cancel the collateral trust agreement under which they 
were issued and to deliver to the holders of the several 
notes their prospective pro rata amount of bonds of the 
said orchards company securing them namely, $3,000 worth 
of bonds for every $2,500 worth of notes/ ” 

And, therefore, the stockholders, officers and directors of 
the Green Ridge Valley Orchards Company, which had 
never engaged in any business of any kind, and which had 
never contracted any bona fide indebtedness of any kind, 
met on the 9th day of June, 1917, in the Commercial Na¬ 
tional Bank, and there passed the following preambles 
and resolutions: 

“Whereas the Green Ridge Valley Orchards Company, 
Inc., has been unable to pay the semi-annual interest due 
on its bonds, and has no money whatsoever in its treas¬ 
ury, nor any way of raising money, and is willing to be 
adjudged a bankrupt on that ground; Now, therefore, be 
it resolved that the president of this company be, and 
he hereby is, authorized and directed to file a voluntary 
petition in bankruptcy in the District Court of Maryland, 
at Baltimore, asking that this corporation be adjudged a 
bankrupt because of its inability to pay its debts, and it 
is requested to be adjudged a bankrupt on that ground.” 
(Rec., pp. 23, 31.) The plaintiffs charge: That at the time 
of the sale of the above mentioned notes to them, which 
sale was in part at least, for the benefit of the Conti¬ 
nental Trust Company and the Commercial National Bank, 
as two of the largest creditors of F. Mertens’ Sons, as 
hereinbefore explained, the Continental Trust Company 
had knowledge or was chargeable in law with knowledge 
of the fact that the trust given to secure the said bonds 
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covered only 398 tracts and not 500 tracts as it repre¬ 
sented to the plaintiffs. That the defendant, the Con¬ 
tinental Trust Company, at said time, knew or was 
chargeable in law with knowledge of the fact that the 
398 tracts which were conveyed by the aforesaid mort¬ 
gage, were themselves in part encumbered with prior 
liens, but nevertheless represented to the plaintiffs that 
an independent examination showed the said mortgage was 
a first lien upon said tracts; that the defendant, the Con¬ 
tinental Trust Company knew, or was chargeable with 
knowledge of the fact, that but a small proportion of the 
tracts had ever been planted to growing apples, but never¬ 
theless represented to the plaintiffs that all of said tracts 
were so planted, that the defendant, Continental Trust 
Company, knew, or was chargeable in law with knowledge 
of the fact, that the property conveyed by said mortgages 
was worth not more than $37,500 under the circumstances 
then existing and known to the Continental Trust Com¬ 
pany, or with knowledge of which it was chargeable in 
law, notwithstanding the said Continental Trust Company 
represented to the plaintiffs that said property was worth 
between $1,800 and $2,000 a tract, or in the aggregate 
of one million dollars, or nearly that amount. The plain¬ 
tiffs further charge that the defendant, Continental Trust 
Company, knew, or in law was chargeable with knowledge 
that the apple orchard enterprise of F. Mertens’ Sons had 
practically fallen through, so far as the same had depended 
for its support upon the promises and representations made 
by F. Mertens’ Sons, and, so far as the value of the 
orchard tracts would depend upon the financial ability 
of F. Mertens’ Sons to carry out the orchard enterprise 
as a whole. That the defendant, Continental Trust Com¬ 
pany knew, or was chargeable in law with knowledge of 
the true financial condition of F. Mertens’ Sons, and never- 






theless, by its conduct and representations to these plain¬ 
tiffs, led them to believe that the orchard enterprise and 
the orchard tracts which formed the basis of the'Security 
for their purchase was being successfully carried on under 
solvent and conscientious management. The plaintiffs 
charge that the defendant, Continental Trust Company, 
knew, or was chargeable in law with knowledge of the 
fraudulent purpose and character of the organization of the 
Green Ridge Valley Orchards Company. The plaintiffs 
charge that the defendant, the Continental Trust Com¬ 
pany, the Commercial National Bank, Bates Warren and 
Tucker K. Sands were responsible for the organization 
of the Green Ridge Valley Orchards Company, and that 
said corporation was organized, not for the purpose of 
engaging in the business for which its charter was 
issued, or in any legitimate business, but was organized 
by the said defendants for the purpose of creating ficti¬ 
tious securities to the extent of one million dollars, se¬ 
cured upon assets not exceeding in value $37,500, for the 
purpose of perpetrating a fraud upon the existing cred¬ 
itors of F. Mertens’ Sons, and such of the public as should 
purchase the securities offered by said company, including 
the plaintiffs. That said corporation, from its very in¬ 
ception was inherently unable to fulfill the objects for which 
it was incorporated; that the said corporation bankrupted 
itself by the first resolution passed by its incorporators in 
authorizing the purchase of one million dollars of a tract 
of land which they knew, and which the defendants knew 
was worth but not to exceed $37,500; that the said cor¬ 
poration was created solely for the purpose of incurring 
obligations not for its own benefit, but for the benefit of the 
defendants, the Continental Trust Company and the Com¬ 
mercial National Bank and F. Mertens’ Sons, to serve 
whose purpose the said company was formed. Plaintiffs 
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further charge that the defendant, Commercial National 
Bank, knew, or in law was imputable with knowledge of 
the fact that the tracts of land conveyed by the mortgage 
of the Green Ridge Valley Orchards Company, were not 
worth one million dollars or any other amount even ap¬ 
proximating said sum, that the said Commercial National 
Bank was, at the time of its representation as to its opinion 
of the value of said tracts, not bona fide of the opinion in 
said representation contained, and knew that the price at 
which individual tracts had sold were no criterion of the 
value of the tracts in question, for the reasons that the said 
tracts sold upon small monthly payments running over a 
period of five years, carried with them an arrangement by 
F. Mertens’ Sons to plant the same, to care for them for a 
period of five years, and to give to the purchaser thereof, 
at the expiration of that time, a commercial apple orchard, 
which should be one of vast number of similar commercial 
apple orchards, linked together by hundreds of miles of 
public road, and afforded access to market through the 
construction of a branch railroad, and that the said Com¬ 
mercial National Bank knew or was in law chargeable with 
knowledge that the representations had not been carried out, 
and that, by reason of the financial condition of F. Mer¬ 
tens’ Sons, at the time said representation was, by said 
Commercial National Bank made, the said F. Mertens’ 
Sons were not in condition to carry out said promises. 
(Rec., pp. 23, 32.) The plaintiffs say that they parted 
with $95,000 exclusive of interest, under the circumstances 
and upon the representations above narrated, that they 
hold as security for the money so advanced, the promissory 
notes of the Green Ridge Valley Orchards Company, bear¬ 
ing the endorsement of F. Mertens’ Sons, and that the 
Empire Trust Company, of New York, holds, as trustee, 
to secure the payment of the said notes, 120 of the $1,000 





gold bonds of the Green Ridge Valley Orchards Company. 
On the 28th day of March, 1917, the firm of F. Mertens’ 
Sons, and the individual members thereof, were adjudged 
bankrupt by the United States Court for the District of 
Maryland, and the estate of said firm, and of the individual 
members thereof, are now being administered by a trustee 
in bankruptcy elected by the creditors for that purpose. 
From the best information obtainable at the present time, 
plaintiffs say that the said bankrupt estates will pay to the 
creditors a dividend of not exceeding five per cent of their 
respective claims. In June, 1917, by the voluntary action 
of its promoters, its stockholders, officers and directors, 
the Green Ridge Valley Orchards Company was adjudged 
a bankrupt by the United States Court for the District of 
Maryland, and its assets are now being administered by a 
trustee selected by the creditors for that purpose. From 
the best information obtainable, it would appear that the 
only asset of the Green Ridge Valley Orchards Company, 
consists of the 398 tracts of land hereinbefore more par¬ 
ticularly mentioned and described; that these tracts are 
encumbered by the above mentioned mortgage given to the 
Continental Trust Company as trustee, to secure the issue 
of $500,000 in bonds, and that all of said bonds, excepting 
the $120,000 worth which are now on deposit with the 
Empire Trust Company as collateral security for the notes 
held by the plaintiffs are in the hands of creditors of F. 
Mertens’ Sons as collateral for their various obligations to 
them. If the mortgage upon the said tracts were fore¬ 
closed and the said tracts brought a reasonable value to-wit, 
$27,400, the amount applicable to the notes of the plain¬ 
tiffs would be twenty-four per cent of the said amount or 
$6,576. The plaintiffs still hold said notes and are willing 
to and hereby tender themselves as able, ready and willing 
to surrender the same to the defendants upon the return to 
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them of the money and said securities parted with by the 
said plaintiffs, with interest, under the circumstances above 
narrated. 

The prayers for relief were: 

1. That the process of subpoena may issue against the 
defendants, Continental Trust Company, a corporation, 
Commercial National Bank, a corporation, Bates Warren, 
Tucker K. Sands and Frederick Mertens, and each of them, 
to require them to appear and answer the exigencies of this 
bill. 

2. That the contract of sale and purchase of the gold 
notes in the bill mentioned be rescinded for the reasons in 
the bill set forth, and that the plaintiffs, upon the return 
to the defendants of the notes held by the plaintiffs, recover 
of the defendants the money and securities parted with to 
the defendants in the proportion in which the plaintiffs re¬ 
spectively are entitled, together with interest and costs. 

3. And for such other and further relief as may be equit¬ 
able and just. (Rec., pp. 25, 34.) 

In short, it would appear from the bill, the allegations 
of which were admitted to be true for the purposes of the 
motion to dismiss that the defendant trust company and 
defendant appellee bank being large creditors of F. Mertens’ 
Sons and wishing to gain time to realize on collateral, which 
the downfall of the Mertens’ enterprise would render un¬ 
collectable concerted with F. Mertens and his associate 
Mitchell, to organize a fraudulent corporation for the pur¬ 
pose of having it issue fictitious securities the sale of which 
they aided by false statements as to the title amount and 
value of the underlying assets of the Green Ridge Valley 
Orchards Company. The company was organized, the Ap¬ 
pellee Sands acting for the appellee Commercial National 
Bank and, apart from gaining the time desired for their 
failing debtor until some such scheme as that attempted in 
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the organization of the F. Mertens’ Sons corporation could 
be worked out, both the trust company and the bank secured 
a part of the proceeds from the sale of the worthless se¬ 
curities to the appellants. Having charged these facts, most' 
of them supported by documentary evidence referred to in 
the bill, the only question of law presented was as to whether 
the plaintiffs were entitled to an answer to their bill. 

The defendants, the Continental Trust Company and 
Bates Warren, answered the bill of complaint and the case 
is now waiting trial as to them. 

Pending the litigation it became necessary that these 
short term notes bearing the endorsement of F. Mertens’ 
Sons should be proved against the bankrupt estate if the 
dividend from that source was to enure to the benefit of 
either party to this dispute and inasmuch as neither party 
could so act without compromising their position by an act 
of ownership inconsistent therewith the court on March 
4, 1918, appointed John L. Cassin and Wm. H. Sholes, 
receivers for said notes. (Rec., p. 41.) 

ASSIGNMENT OF ERROR. 

The plaintiffs assign, as reversible error, the action of the 
trial court in sustaining the motion of the appellees, Com¬ 
mercial National Bank and Tucker K. Sands, to dismiss 
the bill of complaint, and in dismissing said bill. (Rec., 
p. 42.) 

ARGUMENT. 

THE FRAUD CHARGED IN THE BILL 

It is to be observed, from the foregoing summary of the 
averments of the bill, that in March, 1916, the firm of F. 
Mertens’ Sons was hopelessly insolvent, and that among 
its numerous creditors were the Continental Trust Com¬ 
pany, and the appellee, the Commercial National Bank, 




to each of which it owed the sum of about $150,000, and 
each of which held, as its most valuable security for the 
loan, the monthly notes of the tract purchasers. The value 
of this security was, of course, dependent upon the faith 
of the makers in the firm s ability to perform its contracts, 
and a postponement of the impending and inevitable crash, 
until such time as the notes should be paid, was of the 
greatest importance to the tw T o companies. To accomplish 
this object, the bill avers, as well as to reduce the indebted¬ 
ness of Mertens to them, the two companies, acting through 
their respective vice-presidents, conceived and executed the 
following plan; and it is this conduct upon their part that 
constitutes the fraud of which the present suit of the plain¬ 
tiff^, the victims of that fraud, is predicated. 

Bates Warren, Vice-President of the Continental Trust 
Company, Tucker K. Sands, Vice-President of the Com¬ 
mercial National Bank, Frederick Mertens, a member of the 
firm of F. Mertens’ Sons, Otto G. Raymond, the adopted 
son of Frederick Mertens, and a Virginia corporation 
attorney, incorporated, under the laws of the State of Vir¬ 
ginia, the Green Ridge Valley Orchards Company, with a 
capitalization of $500,000. They voted that this company 
purchase from Frederick Mertens, for the sum of $1,000,- 
000, five hundred tracts of land, the value of which was but 
$27,400, and the legal title to which was held by the Con¬ 
tinental Trust Company as part security for Mertens’ in¬ 
debtedness to it. It received the deed from the Trust Com¬ 
pany and for payment gave Mertens its entire capital stock, 
the face value of which was $500,000, as well as its prom¬ 
issory note to his order for the sum of $500,000. The net 
result of this transaction was that the insolvent Mertens’ 
firm had suddenly added to its book assets an item of $1,- 
000,000, at an expense of but $27,400; and the Orchards 
Company with its total assets valued at but $27,400, had 









incurred an obligation of $500,000, as well as parted with 
all its stock. To retire this indebtedness the Orchards 
Company then issued bonds, to the aggregate of $500,000, 
and secured them on its $27,400 asset. These bonds were 
turned over to the Continental Trust Company. Next 
the Orchards Company authorized the issuance of short 
term notes, to the value of $100,000, to be collaterally se¬ 
cured by $120,000, face value, of the $500,000 issue of 
bonds, and offered to the public for sale. 

These are the notes the plaintiffs were induced to pur¬ 
chase. What was their value and the value of the collateral 
security at the time they were offered to the public? The 
maker of the notes, the Orchards Company, was, of course, 
rendered bankrupt beyond the possibility of redemption, 
by the first resolution of its incorporators authorizing the 
purchase of the five hundred tracts for $1,000,000. At the 
time these notes were offered for sale its liabilities exceeded 
its assets as $500,000 exceeds $27,400. The collateral, as 
has been said, consisted of $120,000, face value, of a bond 
issue of $500,000. The entire issue were secured bv a 
deed of trust which professed to convey five hundred tracts. 
The fact is that only three hundred and ninety-eight tracts 
were conveyed to the trustee named in the deed, which was 
the Continental Trust Company. The value of the three 
hundred and ninety-eight tracts was but $27,400, and the 
bonds were not made a first lien even upon them, but was 
junior to other liens and encumbrances. So, under the 
most favorable conditions, the notes secured as they were, 
were worth no more than five per cent of their face. And 
this, of course, was known to all the defendants. 

The appellees, the Commercial National Bank and Tucker 
K. Sands, were equally guilty with the other defendants 
of the fraud involved in the organization of the Green 
Ridge Valley Orchards Company, and the creation of its 


fictitious securities. But this was only a part of the fraud 
upon which the plaintiffs’ suit for recission is based. 

Of course, the short term notes could not be sold without 
assurance to the purchaser upon two points. First, that 
the deed of trust securing the bonds was a first lien upon the 
property conveyed; and second, that the property was of 
sufficient value to pay the bonds in the event of foreclosure. 
Now, the Continental Trust Company had held title to these 
tracts for some time, before conveying them to the Green 
Ridge Valley Orchards Company, and was also the trustee 
named in the deed of trust securing the bonds. The trust 
company might therefore, be presumed to be familiar with 
the condition of the title. The plaintiffs therefore de¬ 
manded a certificate of title from the trust company, and 
the trust company, through its trust officer, F. S. Bright, 
wrote in reply that his company “has had an independent 
examination of the title to the lands covered by the bonds” 
made, and that the bonds “are a first and only lien upon 
the lands described in the deed of trust.” (Rec., p. 18.) 
This representation, as has been pointed out, was untrue. 

Next, the plaintiffs wired F. Mertens’ Sons: 

“Have Continental Trust and Commercial National wire 
us today what they regard as safe sale value for orchard 
tracts securing bonds Green Ridge Valley Orchards Com¬ 
pany.” (Rec., p. 18.) 

To this telegram the Continental Trust Company replied: 

“Replying your inquiry respecting value of individual 
orchard tracts planted to growing apple trees on Green 
Ridge Valley Orchards and securing their five year six per 
cent bonds, we think eighteen hundred to two thousand 
dollars a conservative valuation. The tracts are being 
well cared for and growing in value.” (Rec., p. 19.) 

This representation was false in that “but a small propor¬ 
tion of the tracts had ever been planted to growing apples,” 







and further “that the property conveyed by said mortgage 
was worth not more than $37,500 under the circumstances 
then existing and known to the Continental Trust Com¬ 
pany,” instead of the $1,000,000 represented to be its value. 

The Commercial National Bank, over the signature of 
Tucker K. Sands, its cashier, replied to the telegram as 
follows: 

“Answering your inquiry as to my opinion of the sale 
value of orchard tracts owned by the Green Ridge Valley 
Orchards Company and covered by bonds, I should estimate 
that the valuation of two thousand for each ten acre tract 
would be a fair valuation. I understand that previous 
sales of the tracts was at twenty-five hundred dollars.” 
(Rec., p. 20.) 

The bill avers that these tracts “were not worth one 
million dollars or any other amount even approximating 
said sum, that the Commercial National Bank was, at the 
time of its representation as to its opinion of the value of 
said tracts, not bona fide of the opinion in said representa¬ 
tion contained, and knew that the price at which individual 
tracts had sold were no criterion of the value of the tracts 
in question, for the reasons that the said tracts sold upon 
small monthly payments running over a period of five 
years, carried with them an arrangement by F. Mertens’ 
Sons to plant the same, to care for them for a period of 
five years, and to give to the purchaser thereof, at the 
expiration of that time, a commercial apple orchard.” (Rec., 
p. 24.) In other words, one who represents to another that 
a lot is worth $10,000, because, as he tells him, a similar 
lot in its neighborhood sold for $10,000, but neglects to 
mention that the second lot was improved by an $8,000 
building, is guilty of a fraudulent representation, and it 
is unimportant whether it be classified as suggestio falsi 
or suppressio veri. 




It is submitted that, independently of all other fraudu¬ 
lent conduct charged in the bill against the appellees, this 
misrepresentation by them of a material fact and which 
representation, the bill avers (Rec., p. 24), induced the 
plaintiffs to part with their money, is, in itself, sufficient 
to entitle them to relief against the appellees. 

Lord Justice Bowen in Edgington vs. Fitzmaurice, 29 
Ch. D. 459 (decided in 1884) said: “It is very difficult to 
prove what the state of a man’s mind at a particular time 
is; but if it can be ascertained, it is as much a fact as any¬ 
thing else,—as much a fact as the state of his digestion.” 

Mr. Eaton, in his work on Equity Jurisprudence, states 
the well known rule upon the subject, at page 293, as 
follows: 

“A person may be charged with fraud (1) if he makes 
an untrue statement, not knowing or believing it to be 
true; or (2) if he recklessly makes an untrue statement, 
the falsity of which he might have ascertained. At law, 
if a person makes an untrue statement without knowledge 
of its truth, he cannot be adjudged guilty of fraud if he 
had reason to believe it to be true; but in equity it has been 
generally held that if, at the time he made the statement, 
he had no knowledge of its truth, he will be chargeable with 
fraud, and the fact that he believed it to be true is not 
material.” 

The following statement of the law, embodied in a charge 
to a jury, was held by the United States Supreme Court 
to be sound in Cooper v. Schlesinger, 111 U. S., 148: 

“It is not necessary, to constitute a fraud, that a man 
who makes a false statement should know precisely that it 
is false. It is enough if it be false, and if it be made reck¬ 
lessly, and without an honest belief in its truth, or with 
reasonable ground for believing it to be true, and be made 
deliberately and in such a way as to give the person to whom 







it is made reasonable ground for supposing that it was 
meant to be acted upon, and has been acted upon by him 
accordingly.” 

The foregoing statement of the law is quoted by Mr. 
Chief Justice Alvey in Browning v. National Capital Bank, 
13 App’l, D. C. 1, in an elaborate review of the American 
and English cases upon the subject. 

This court has said (per Mr. Justice Robb) in Tyssowski 
vs. F. H. Smith Co., 35 App’l. D. C., 403: 

“The gist of the action of deceit is the producing, with 
fraudulent intent, of a false impression upon the mind of 
the other party. It is unimportant, if this result is accom¬ 
plished, whether the means employed are affirmative or 
negative, that is, whether they consist of words or acts, or 
amount to no more than a concealment or suppression of 
material facts peculiarly within the knowledge of the guilty 
party. Stewart v. Wyoming Cattle Ranch Co., 128 U. S., 
383.” 

In Kilgore vs. Bruce, 166 Mass., 136, decided in 1896, 
the plaintiff had induced the defendant to buy corporation 
stock, for which he gave the note which was the basis of 
the suit, upon the representation that other stock, in the 
same company, was being sold for the same price. The 
Supreme Judicial Court of Massachusetts, in affirming a 
judgment for the defendant said, concerning the represen¬ 
tations : 

“Nor do they fall within the class of such lying talk 
as dealers may indulge in with legal impunity. We have 
recently intimated our disinclination to extend this im¬ 
punity further than is established by existing decisions. 
Way vs. Ryther, 165 Mass. 226. Misrepresentation as to 
the price paid by a third person, or as to the selling price, 
have therefore been held actionable or indictable. Man¬ 
ning vs. Albee, 11 Allen, 520. Belcher vs. Costello, 122 
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Mass. 187. Commonwealth vs. Wood, 142 Mass. 459. 
Fairchild vs. McMahon, 139 N. Y. 290. Falsehood as to 
rents received is similar in principle. Brown vs. Castles, 
11 Cush. 348, 350. False statements as to market value 
may not be actionable if made to an experienced dealer in 
the article spoken of. Silienthal vs. Suffolk Brewing Co. 
154 Mass. 185. Graffenstein vs. Epstein, 23 Kansas 443. 
But it is otherwise if they are wade to an unskilled person. 
Dane vs. Morris, 149 Mass. 188.” 

The bench of the Supreme Judicial Court of Mass, was, 
at this time, composed of Fields, C. J. Allen, Holmes, Mor¬ 
ton and Barker, J. J., and all concerned in the decision. 

“When the buyer is ignorant of the value of the property, 
to the knowledge of the seller, representations as to value 
are not mere expressions of opinion.” (Ind. App.) Mer¬ 
chants Nat’l Bank vs. Neer, 112 N. E. Rep. 904. 

“Ordinary puffing or bragging by a seller is not fraud, 
but false representations as to value made as an induce¬ 
ment and with the intention that they should be relied on, 
and which are relied on, constitute fraud.” Vaughan vs. 
Exum, 161 N. C. 492. 

JURISDICTION OF THE EQUITY COURT 

The question has not been raised in the pleadings, and 
it seems unnecessary to cite authority to establish that a 
court of equity is the proper forum to which to apply 
for relief in a case of the character made out by the bill. 
The plaintiffs are in a position analogous to that of a stock¬ 
holder in a corporation who has been induced, by fraudu¬ 
lent representations of a director of the company, to pur¬ 
chase stock. Upon the subject of the remedy of the stock¬ 
holder, in such situation, Cook on Corporations, Vol. I> 
sec. 356, says: 

“A court of equity has concurrent jurisdiction with a 





court of law in enabling a purchaser of stock to recover 
back money paid, where the purchase was induced by fraud 
chargeable to the vendor. The remedy in equity, for the 
sale or purchase of stock induced by fraud, is by a bill to 
set aside the whole transaction. This remedy follows the 
rules usually prescribed in such suits. It is not necessary 
for the complainant to prove a fraudulent intent. Innocent 
acts or misrepresentations will suffice for this purpose al¬ 
though they would be insufficient to sustain an action for 
deceit. A vendee may often have relief in equity, by reason 
of misrepresentation based upon mistake or innocent mis¬ 
statement, where the common law action of deceit would 
require much more stringent proof. Actual fraud need not 
be proved in an action for recission where the falsity of 
material misrepresentations is clearly proved.” 

See also Pomeroy’s Equity Jurisprudence, sec. 1092. 

THE GROUND UPON WHICH THE TRL4L COURT SUSTAINED 

THE MOTION TO DISMISS 

The learned trial court in an oral opinion, sustained the 
motion of the appellees to dismiss the bill, solely upon the 
ground that the bill had not shown that the moving de¬ 
fendants had received any part of the proceeds accruing 
from the sale of the notes, and that the plaintiffs’ remedy 
against them, therefore, lay in an action at law for deceit. 

This the appellants claim is error, first, because the bill 
does charge that the defendant, the Commercial National 
Bank, received a portion of the proceeds, and, second, that 
even though it did not, recovery may be had against them, 
for their fraudulent representations, in a suit to rescind 
the contract induced by that fraud. 

First, without again detailing the benefits the appellees 
hoped to derive, and no doubt did derive, from the entire 
fraudulent transaction, it is necessary only to call the at- 
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tention of the court to the Paragraphs 31 and 32 of the 
bill. In paragraph 31 it is recited that a part of the con¬ 
sideration for the notes consists of $45,000 worth of the 
bonds of the Midland Railway Company, and that these 
bonds were forwarded, by the plaintiffs, to the Continental 
Trust Company, for the account of F. Mertens’ Sons. 
Paragraph 32 charges: “Further, it would appear that at 
the time of the bankruptcy of F. Mertens’ Sons, a large 
number of the Midland Railway Company bonds, which 
had been forwarded to the Continental Trust Company for 
the account of F. Mertens Sons by McBee, Jones and 
Company, were held by the said defendant, Continental 
Trust Company, and by the defendant, Commercial Na¬ 
tional Bank, as security for the loans made by them to 

F. Merten’s Sons.” (Rec., p. 21.) 

Second, although it should be established at the trial 
that the Commercial National Bank received no part of the 
proceeds of the sale of the notes, but which receipt is ad¬ 
mitted by them on the record now before the court, it is 
nevertheless submitted that both appellees are liable in the 
present suit. The question, whether recovery may be had 
against one who has, by his fraud, induced a contract, the 
fruits of which have gone to another, in a suit in equity 
to rescind the contract, is one which has not always been 
free from doubt. On the other hand it has been occasion¬ 
ally insisted that the one making the fraudulent represen¬ 
tation is a necessary defendant in a bill for recission. But 
the United States Supreme Court has held, in Veazie v. 
Williams, 8 How. 134, that (quoting from syllabus) “A 
bill to rescind a purchase at auction, for fraudulent bidding 
by the auctioneer for the benefit of the owners, may be 
brought against the owners without joining the auctioneer. ,, 

The question came singly and directly before the New 
York Court of Appeals in 1904, in the case of Mack v. 





Latta, 178 N. Y., 525, and it is believed that the opinion 
of Chief Judge Alton B. Parker, in that case, upholding the 
right of the defrauded party to recover against the per¬ 
petrator of the fraud, who has received none of the fruits 
of the fraud, in a bill to rescind the contract, in order to 
avoid a multiplicity of suits, has since been very generally 
recognized as settling the law upon the point. As Judge 
Parker, in his opinion, reviews the decisions upon the point 
up to that time, including that in Tyler v. Savage, 143 
U. S., 79, the only case in which the question seems to have 
been considered by the United States Supreme Court, and 
as there is an absence of authority in the reports since 
then, counsel deem it best, without further comment, to 
conclude their brief with the full text of that opinion. The 
entire opinion is as follows: 

“PARKER, Ch. J. Plaintiff, upon misrepresentations 
made to him by the two individual defendants—one the 
president of defendant corporation, the other a director, and 
member of the executive committee, and who were the chief 
promoters of the corporation—was induced to subscribe for 
$500,000 worth of stock. Twenty per cent, $100,000, was 
called for by the corporation and paid by plaintiff before 
he became aware that the representations made to him were 
untrue. As soon as the discovery was made he brought 
this action on the equity side of the court against the cor¬ 
poration and the two officials who made the misrepresen¬ 
tations. He seeks to have the subscription adjudged void 
and cancelled; to have defendants perpetually enjoined from 
asserting the validity of the agreement and from bringing 
or maintaining any action at law or in equity based thereon; 
and to have judgment against the individual defendants, 
as well as against the corporation, for the $100,000 paid, 
with interest. Defendants separately demur to the com¬ 
plaint, and the question presented is whether an action can 
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be maintained in equity against the individual defendants 
who made the misrepresentations, as well as the corpora¬ 
tion receiving the money. 

Our attention has not been called to any precedent in this 
State for such an action where the right to maintain it 
was challenged either by demurrer, or suitable objection at 
the trial. Bosley v. National Machine Co. (123 N. Y. 
550) was an action in equity against a corporation and its 
president, House, to obtain recission of a contract of sub¬ 
scription for stock, for an accounting, and for payment to 
her of the balance found due. Plaintiff had judgment at 
Special Term rescinding the contract, and awarding her 
a judgment against both defendants for the amount found 
due. That judgment was affirmed in the General Term 
and this court, where it was for the first time insisted that 
there was no equitable cause of action against defendant, 
House, and that the only relief to which the plaintiff was 
entitled against him was a money judgment. The court 
says (p. 557) : “We are inclined to the belief that this claim 
is well founded ; but the defendant House cannot avail him¬ 
self of it here, as there is no exception in the record upon 
which he can base such a claim.” 

That case, however, is authority for the maintenance 
of this action against defendant corporation, and accords 
with the opinion of the Appellate Division in this case, 
which holds, upon reasoning which we entirely approve, 
that the complaint states a good cause of action against 
defendant corporation for a recission of the contract, and 
for judgment against it cancelling the subscription, and 
awarding to plaintiff $100,000 paid by him, with interest. 
That court was of the opinion, however, that the individual 
defendants were improperly joined in the action, and the 
intimation in Bosley’s Case (supra) is in the same direc¬ 
tion. And the investigation of counsel and our own re- 
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search have not brought to our attention a case in this 
State holding otherwise; indeed, there seems to be no de¬ 
cision bearing directly upon the question one way or the 
other. It is, therefore, an open question for consideration 
in this court. 

As we have seen, the action will lie as brought against 
defendant corporation, and our inquiry must be whether 
equity should bring in the individual defendants whose mis¬ 
representations have compelled plaintiff to bring the suit 
in order to relieve himself of a further payment of $400,- 
000 and to recover the $100,000 already paid. 

The demurrer of the individual defendants requires us 
to assume that the facts alleged in the complaint are true, 
and this we are advised that the statements made by them 
to plaintiff were of such a character as to entitle him to have 
his subscription cancelled on the ground of fraud. That 
being so it is clear that upon the facts stated in the com¬ 
plaint plaintiff would be entitled to judgment against the 
individual defendants in an action at law for damages 
for their fraud. It is true defendant corporation received 
the $100,000, and not the individual defendants, but they 
could not escape in an action at law a judgment for such 
damages as plaintiff sustained, for it is well settled in this 
State that recovery may be had of a party in such a case 
although he received no benefit from the transaction. (Hub¬ 
bard v. Briggs, 31 N. Y. 518; Hulbert v. Meigs, 50 N. Y. 
480; Schwenk v. Naylor, 102 N. Y. 683; N. Y. L. I. Co. 
v. Chapman, 118 N. Y. 288.) And it is held in Massachu¬ 
setts that upon a recission of a contract the aggrieved party 
may recover as his damage, from the agent making the 
misrepresentations inducing the contract, the money paid the 
principal, which in that case was a corporation. The court 
says in part: “We are of opinion that, under these circum¬ 
stances, he has a right to recover damages of the defendant 
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to an amount which will put him in the same position as if 
the fraud had not been practiced on him. As a consequence 
of the fraud, he has paid out a sum of money as a premium 
for which he has got nothing. We think he is entitled to 
recover it of the defendant. The contention of the defen¬ 
dant, that the cancellation of the policy was the cause of the 
loss of the premium paid, seems to us to be a refinement 
which leads to unjust results. * * * To hold as the de¬ 
fendant claims, would be to deprive the plaintiff of his 
right of election for the benefit of the defendant/' 

(Hedden v. Griffin, 136 Mass. 229, 232.) 

So if plaintiff had brought this action against the cor¬ 
poration alone and obtained a judgment canceling the con¬ 
tract and awarding him the $100,000 advanced, with in¬ 
terest, and he should have failed to collect from the cor¬ 
poration by reason of its lack of assets, he could undoubt¬ 
edly have collected the balance unpaid in an action at law 
against the officers whose fraudulent representations had 
induced the contract. 

That being so, it is clear that a multiplicity of action- 
would be avoided, and a greater certainty of collection 
would result in an action such as this, where all the parties 
being before the court—those guilty of the fraud as well 
as the direct beneficiary of the fraud—the court could 
enjoin actions by the corporation for the balance of the 
subscription, cancel the subscription and give plaintiff 
judgment against all the defendants for the amount paid, 
directing collection so far as possible out of the corpora¬ 
tion, the balance, if any, to be collected from the indi¬ 
vidual defendants. 

Such a decree would likely secure the co-operation of 
defendant officers towards efforts on the part of the cor¬ 
poration to satisfy the judgment in order to reduce as far 
as possible the sums they would be personally obliged to 
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pay. And such effort on their part it is but just that an 
unfortunately defrauded plaintiff should have. 

Again, it would more promptly, if not more certainly, 
restore to the party injured his own, for recovery would 
necessarily be much delayed by procedure requiring him 
to exhaust his remedy against the corporation before bring¬ 
ing action against the persons actually guilty of the fraud. 
It is a favorite object of equity to prevent a multiplicity of 
suits. And the question presented to a court of equity when 
that doctrine is invoked is “whether there is a sufficient 
common bond among the body of similarly situated per¬ 
sons on the one side of the controversy to authorize the 
court to interfere and give complete relief to them or against 
them all in one proceeding, and thus avoid a multiplicity of 
suits/’ (1 Pomeroy’s Eq. Juris, p. 257, note.) 

Under this head Chancellor Kent says, in Brinkerhofif v. 
Brown (6 Johns. Ch. 139, 156) : “A bill against several 
persons must relate to matters of the same nature, and 
having a connection with each other, and in which all the 
defendants are more or less concerned, though their rights 
in respect to the general subject of the case may be dis¬ 
tinct.” Pomeroy says (1 Pomeroy’s Eq. Juris, p. 180): 
“The fact that there is a legal remedy is not the criterion: 
that legal remedy, both in respect to its final relief and its 
mode of obtaining the relief, must be as efficient as the 
remedy which equity would confer under the same circum¬ 
stances, or else the concurrent jurisdiction attaches.” It 
must be obvious that the relief afforded by a suit such as 
plaintiff has brought would be more prompt, and, therefore, 
more efficient, to right the wrong done to a plaintiff by a 
corporation and its officers and agents as in this case. 

This subject has received consideration in Cook on Cor¬ 
porations (4th Ed., p. 156), where the author says: “The 
complainant in a bill in equity to set aside a subscription 
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obtained by fraud cannot sue in behalf of himself and others 
who may wish to come in. But several subscribers, de¬ 
frauded in the same way, may join in the bill as co-com¬ 
plainants. Fraudulent intent need not be proved. Scienter 
is not of the essence of the action. The corporation is to 
be a defendant, and if merely a cancellation of the sub¬ 
scription and an injunction against suits at law are sought, 
the corporation may be the sole defendant. A court of 
equity in these actions will give complete relief by decree¬ 
ing that the directors guilty of the fraud shall refund to 
the subscriber payments made by him before discovering 
the fraud. This relief dispenses with an action at law 
for damages for deceit, and when sought for in the bill 
in equity the guilty directors must be made parties. 

In Thompson on Corporations (p. 1483) it is said. 
“It is clear upon authority that, in those cases where it is 
sought to recover of the directors damages which a person 
has sustained in consequence of having been induced by their 
fraud to take shares in their company, the courts of equity 
exercise a jurisdiction concurrent with that of courts of 
law. Hence the fact that a person defrauded in this man¬ 
ner has a remedy at law, does not oust the jurisdiction 
to afford him relief/’ And in section 1484 the same author 
says: “The only advantage of going into equity with such 
a suit seems to be to obtain a more ample remedy. In 
an action at law for deceit the plaintiff can only recover 
the damages he has suffered but in equity he may claim 
(1) cancellation of his subscription; (2) a decree against 
the directors jointly and separately for the repayment to 
him of all the moneys paid for the shares; and (3) an in¬ 
junction against future calls. To such a suit, of course, 
the corporation is a party.” 

In England the Court of Equity has applied the rule 
stated by both Cook and Thompson in a number of cases. 








Henderson v. Lacon (L. R. (5 Eq.) 248) is an action in 
equity against a corporation and five of its directors to can¬ 
cel for fraud a subscription to its stock, and secure the 
return of 100 pounds paid upon it The court says (p. 
260): “Any representations made by the agents of a com¬ 
pany which form the foundation of a contract between that 
company and a third person—those misrepresentations lying 
at the root of the contract—will entitle the other party 
to avoid the contract, and the company must in that sense 
take upon themselves the consequences of the misrepre¬ 
sentations of their agents. The contract must be annulled. 
The position of the agents themselves, who make the mis¬ 
representations, is different. * * * If you are to make 
them personally liable for the consequences of their mis- 
i epresentations, not they hilt the party for whom they con¬ 
tracted pocketing the proceeds—as in this instance the com¬ 
pany, for whom the directors may be taken to be acting 
as agents —you must fix them also with a guilty knowledge 
of the misrepresentation which is communicated to the per¬ 
son who is led into the contract.The court, after ex¬ 
amining the facts, and reaching the conclusion that such 
knowledge existed on the part of the directors, says further 
(p. 262). The plaintiff is therefore entitled to a decree 
foi the repayment of 100 pounds from the directors per¬ 
sonally. Further than that, he is entitled to an injunction 
restraining the continuance of the proceedings at law. He 
is also entitled to a declaration that the company, being 
now in liquidation, are bound to repay him this 100 pounds; 
and to an injunction restraining them from proceeding on 
the judgment, and also from proceeding against him in 
respect to any further case. ,, 

In Ross v. Estates Investment Co. (L. R. (3 Eq.) 122) 
plaintiff filed a bill to set aside an allotment of shares to 
him on the ground of fraudulent misrepresentations con- 
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tained in the prospectus. The court holds that there had 
been such an amount of misrepresentation by the directors 
and other authorized agents, for whose statements—having 
adopted, and had the benefit of them—they were responsible, 
that any contract to take shares entered into on the faith 
of the prospectus must be set aside. The mandate of the 
decree in that case is (p. 139) : “Direct the defendants to 
repay the deposit of 10 pounds paid by plaintiff for the 
shares, and defendants, the directors, to cause the plain¬ 
tiff’s name to be removed from the register.” An injunc¬ 
tion against suits on the subscription is also granted, and 
it is directed that all the defendants pay the costs. 

Kent v. Freehold Land and Brickmaking Co. (L. R. 
(4 Eq.) 588) was a suit against the corporation, certain 
directors and a promoter to cancel a subscription for stock, 
and recover back moneys already paid thereon. The court, 
after reaching the conclusion that plaintiff’s subscription 
was induced through fraudulent representations, says (p. 
600): “The plaintiff seeks relief against them all, and 
against them all he is entitled to relief; for Spargo, though 
not a director, concurred in the acts of the directors. The 
decree will be, that the plaintiff’s name be removed from 
the list of shareholders; for an account of what moneys 
have been paid to him by the company, and of what sums 
he has received, with interest on both sides, at 5 per cent; 
than that the balance be paid to the plaintiff, and that the 
defendants pay the costs of the suit; with an injunction to 
stay the action.” 

These authorities were cited with approval in Vreeland 
v. N. J. Stone Co. (29 N. J. Eq. 188, 195). The vice 
chancellor says: “These cases, in my opinion, declare the 
correct rule. All who get gain by fraud must bear the 
legal consequences of the wrong they do.” That was a 
suit to set aside complainant’s contract to take 100 shares 




of the stock of the corporation, and to recover the amount 
paid under it, on the ground that it was induced by wil¬ 
ful misrepresentation. It appeared that the defendants 
constituted the whole proprietorship of the corporation, 
so that while the payment was to the corporation they 
necessarily received the entire benefit of it; but the prin¬ 
ciple applied is not different on that account, and the court 
rested its entire argument on the English cases cited supra, 
and the doctrine therein asserted. That case was subse¬ 
quently unanimously affirmed without opinion by the Court 
of Errors and Appeals. (29 N. J. Eq. 651.) 

Bosher v. R. & H. Land Co. (89 Va. 455) is a suit in 
equity against a corporation and certain promoters to re¬ 
scind for fraud a subscription contract and obtain repay¬ 
ment of the sums paid under it. The principal point dis¬ 
cussed is whether several stockholders jointly defrauded 
may join in such an action. The court says (p. 462): “A 
court of equity in these actions will give complete relief 
by decreeing that the directors guilty of fraud shall refund 
to the subscriber payments made by him before discovery 
of the fraud. This relief dispenses with an action at law 
for damages for deceit, and, when sought for in a bill 
in equity, the guilty directors must be made parties, and the 
bill is not multifarious by reason of its blending prayers for 
these various kinds of relief.” 

In Tyler v. Savage (143 U. S. 79) suit is brought by a 
creditor of a Virginia corporation in behalf of herself and 
other creditors against the company, its president, Tyler, 
and certain directors and other persons. Plaintiff’s claim is 
based upon a payment of $10,000 for stock of the company 
induced by alleged fraudulent misstatements by Tyler. The 
bill alleged that Tyler personally, as well as the company, 
was liable to repay the $10,000. The decree stated “that the 
defendant John Tyler, individually, and the remaining assets 



of the Virginia Oil Co., are liable to the plaintiff, Sarah 
C. Savage, for the sum of $10,000 paid by her into the 
treasury of the company at the instance of Tyler” (p. 90). 
The Supreme Court affirming the decree says (pp. 97, 98): 
“The averment of the bill that the $10,000 was justly due to 
the plaintiff by Tyler and the company because that sum 
was unlawfully obtained from her by misrepresentations 
of the affairs of the company by Tyler, who was its presi¬ 
dent and duly authorized agent, and because that sum went 
into the treasury of and was spent by the company, is a 
distinct allegation that the $10,000 was justly due to her 
by Tyler. * * * The relief against Tyler was properly 

granted under the prayer of the bill for general relief. It 
was consonant with the facts set out in the bill as a ground 
of relief against Tyler personally, and it was a relief agree¬ 
able to the case made by the bill.” 

These decisions seem to us so well grounded in reason 
as to justify a court of equity—invoked to cancel a sub¬ 
scription for stock on the ground of fraud, and enjoin 
further calls for payment, and the prosecution of actions 
thereon—in bringing in the officers and agents of the cor¬ 
poration who were personally guilty of making the mis¬ 
representations constituting the fraud, so that plaintiff may 
have complete relief in one action against both the cor¬ 
poration and the persons guilty of the fraud. 

The judgments of the Appellate Division and of the 
Special Term should be reversed, and defendants permitted 
to answer within twenty days, on payment of the costs 
in all courts. 

BARTLETT, MARTIN, VANN, CULLEN and 
WERNER, J. J., concur; GRAY, J., dissents. 

Judgments reversed, etc. 
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For the reasons urged it is respectfully submitted that 
the action of the court below, in sustaining the motion of 
the appellees to dismiss the bill, was error for which the 
decree should be reversed. 

HORNBLOWER, MILLER, GARRISON & 
POTTER, 

RAOUL E. DESVERNINE, 

CHARLES F. CARUSI, 

HAYDEN JOHNSON, 

For Appellant. 
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K. SANDS, APPELLEES. 


BRIEF ON BEHALF OF APPELLEE, COMMER¬ 
CIAL NATIONAL BANK. 


STATEMENT. 

This case comes to this Court on appeal from the decision 
of the Supreme Court of the District, sustaining a motion 
of Commercial National Bank and Tucker K. Sands, de¬ 
fendants below, to dismiss a bill in equity. The bill in ques¬ 
tion seeks the rescission of a contract of purchase of $95 000 
of gold notes of the Green Ridge Valley Orchards Company, 
a corporation organized under the laws of Virginia. The 
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appellants, plaintiffs below, are certain purchasers of the 
notes, and the defendants below are the Continental Trust 
Co., the Commercial National Bank, Bates \\ arren, Tucker 
K. Sands and Frederick Mertens. The bill alleges that the 
plaintiffs were induced by the fraudulent representations 
of the defendants, to purchase the gold notes in question. 
So far as the Commercial National Bank is concerned, the 
claim of misrepresentation rests upon a letter written by 
Tucker K. Sands, Cashier of the Commercial National Bank, 
to one of the plaintiffs, giving his opinion of the sales value 
of certain orchard tracts of the Green Ridge Valley 
Orchards Company, and stating that he understood previous 
sales had been in excess of his estimate. The gold notes 
which plaintiffs purchased were promissory notes made by 
the Green Ridge Valley Orchards Company, secured by a 
trust indenture between the company and the Empire Trust 
Company of New York (Rec., p. 28). The Green Ridge 
Valley Orchards Company is not made a party to the bill. 
The plaintiffs seek, nevertheless, as against the defendants, 
who are alleged to have made the misrepresentations, a re¬ 
scission of the contract, and recovery from the defendants 
of the money lost by the purchase of the notes. 

Our contentions are, first, that the representation in the 
letter of Sands, by which it is sought to hold the Commercial 
National Bank, is a mere expression of opinion, and is not 
actionable; second, that the representation of Sands, Cashier, 
as to the value or sales prices of land of the Green Ridge 
Valley Orchards Company was not the act of the bank, and 
would not make the bank liable; third, that a bill in equity 
will not lie against the defendants for the rescission of con¬ 
tract on the ground of misrepresentation of the defendants, 
and that the plaintiffs’ remedy, if any, is an action at law 
against the defendants for damages for fraudulent repre¬ 
sentations. 
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The bill of complaint covers about 50 pages. It sets forth 
at great length the history of the development of an apple 
orchard enterprise by the firm of F. Mertens' Sons, begin¬ 
ning with the year 1910. Much of this history antedates 
any transaction with which it is claimed the Commercial 
National Bank had any connection whatever, and is recited 
without any mention of that bank. Most of the other alle¬ 
gations, so far as they relate to the defendants, refer to 
the Continental Trust Co., and other defendants only, and 
not to the Commercial National Bank. It is desirable, there¬ 
fore, to analyze the bill of complaint so as to ascertain pre¬ 
cisely what the case is which is sought to be made against 
the Commercial National Bank. 

The first ten paragraphs of the bill give the history of the 
F. Mertens' Sons transactions up to March, 191G. There 
is, in these paragraphs, no mention of the Commercial Na¬ 
tional Bank, nor any allegations that involve the Commer¬ 
cial. 

In paragraph 11 is the first mention of the Commercial 
National Bank, and the bank is mentioned from time to 
time in subsequent paragraphs. The entire case against the 
Commercial may be summarized from the allegations found 
in paragraph 11 et seq. 

(Paragraph 11). It is alleged that in March, 1916, F. 
Mertens’ Sons were insolvent, had dissipated in other than 
orchard enterprises, money borrowed from banks, and had 
no resources remaining to keep the orchard enterprise run¬ 
ning, which facts were known to the Commercial National 
Bank and others. (Rec., p. 7.) 

(Paragraph 12). It is alleged that it was a matter of 
grave importance to the Commercial National Bank and 
others that a crisis in the affairs of F. Mertens’ Sons should 
be postponed until the “defendant trust companies” would 
have time to realize upon the tract purchasers’ notes which 
they held as collateral security. (Rec., p. 7.) 










(Paragraph 13). It is alleged that in or about March, 
1916, the Commercial National Bank had become a large 
creditor of F. Mertens’ Sons, the amount being about $1;>0,- 
000, and the Commercial held as collateral security a large 
number of tract owners’ notes, together with other collateral. 
It is further stated that the Commercial held tract pur¬ 
chasers’ notes upon the same terms, and under the same cir¬ 
cumstances as narrated in the preceding paragraph in refer¬ 
ence to the Continental Trust Company; but the terms and 
conditions are not stated in the preceding paragraph, nor 
are any circumstances stated which could apply to the Com¬ 
mercial except that the tract purchasers were scattered 
throughout the United States, and in a large number of 
cases were without financial means. This allegation, there¬ 
fore, is not of consequence. (Rec., p. 8.) 

(Paragraphs 14 to 24). It is alleged that in March, 
1916, a plan was conceived and executed by the Continen¬ 
tal, the Commercial and Mertens, which had for its object 
the reduction of the indebtedness of the Mertens to the 
Trust Company and the Commercial, as well as averting 
a financial crisis in Mertens’ affairs. Although the part that 
each of the defendants took in the alleged “plan” is set 
forth in these and subsequent paragraphs, and it is shown 
that the Commercial really took no part, yet since there is 
the general allegation that the Commercial was one of the 
defendants engaged in conceiving and executing the “plan,’’ 
it is necessary to summarize the plan so as to present with 
utmost fairness every possible suggestion in the bill in¬ 
volving the Commercial. The plan is alleged to be this: 
To raise $1,000,000 in securites on 398 tracts of orchard 
lands of F. Mertens’ Sons, which are alleged to be worth 
$37,000 (but which value it is nowhere alleged the Com¬ 
mercial knew about). There follows then the allegations as 
to the execution of the plan in which the Commercial Bank 





is entirely excluded and not mentioned. This manner of 
executing was as follows: The 398 tracts were conveyed 
to the Continental Trust Company by deeds which pur¬ 
ported to convey 500 tracts, 102 tracts not being the 
property of the Mertens; of the 308 tracts some had trees 
planted and some had not, and the value was $15.00 per 
acre for the planted portions, and $5.00 per acre for the 
unplanted portion; the tracts were widely scattered, and 
prospective value was gone because of the previous mis¬ 
management of the enterprise. On March 11, 1016, the 
Green Ridge Valley Orchards Company was incorporated. 
Frederick Mertens was President; \Varren, Vice-President; 
Raymond, Secretary and Treasurer, and Sands and Boothe, 
Directors. The capital stock was $500,000, and the pur¬ 
poses were to carry on general real estate business, etc.; 
on March 16, 1016, Mertens and Mitchell submitted a 
proposition to sell 500 orchard tracts to the company for 
$500,000 of stock and $500,000 note. The proposition was 
accepted; the 500 tracts being the same tracts which had 
been “sold” (mortgaged) to the Continental Trust Com¬ 
pany as collateral security; on March 16, the directors 
held a meeting reciting that the tracts had been half planted 
in trees and authorizing the purchase on the terms stated; 
the stock was owned by Boothe, 1 share; Mertens, 2,497 
shares; Mitchell, 2,497 shares; Raymond, 1 share; Sands, 
1 share; Bates Warren, 1 share (No allegation of owner¬ 
ship by Commercial National Bank). In March, 1916, 
the Continental Trust Company gave a deed to the Orch¬ 
ards Company conveying the 500 tracts. There follows a 
charge that the Continental Trust Co. was negligent in not 
inspecting the tracts to see which ones were really owned; 
$500,000 was paid by stock and $500,000 by promissory 
note. Thereafter, the directors of the company resolved 
that “there be submitted to the stockholders” a “proposi- 
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tion to retire the existing indebtedness’’ of the company, 
and thereafter the stockholders passed a resolution to issue 
bonds in the amount of $500,000, but said nothing about re¬ 
tiring existing indebtedness; and then the company did not 
transfer (“passed no resolution transferring”) said bonds 
to Mertens and Mitchell, but instead conveyed its tracts of 
land to the Continental Trust Company, as trustee, to se¬ 
cure the bond issue provided for in the resolution to issue, 
and turned over to the Continental, as trustee, the bonds 
issued. About a month later, the stockholders and directors 
resolved to issue $100,000 of short term notes (payable 
in four, six, eight and twelve months), secured by $120,000 
face value of the bonds before mentioned, and to sell the 
same, on such termsi as might be fixed by the board and 
officers. 

It will be noted that the bonds were not turned over 
to Mitchell and F. Mertens, but to the Continental Trust 
Company as Trustee; that the notes, secured by part of the 
bonds, were not turned over to Mitchell and F. Mertens 
to retire any indebtedness, but were directed to be sold. 
Therefore the allegation in the latter part of paragraph 24 
that the only “value received” for the notes or bonds was 
the pretended indebtedness of the Company to Mitchell 
and Mertens is wholly inconsistent with the detailed allega¬ 
tions as to the issue and disposition of the bonds and notes 
and is meaningless. It is nowhere alleged that the $500,- 
000 indebtedness was surrendered in exchange for the 
bonds or the notes. On the contrary, it is distinctly stated 
that there zvas no resolution transferring the bonds to 
Mitchell and Mertens , and that, as to the notes, they were 
directed to be sold. The only reference to retiring the in¬ 
debtedness is that a proposition of this kind was resolved 
to be submitted to the stockholders, but the stockholders 
did not so resolve, but instead resolved to issue bonds and 






turn them over to the trustee, and $120,000 of them were 
sent to the Empire Trust Company to secure the short¬ 
term notes, and the balance turned over to the Pittsburgh 
Trust Company and other creditors. (See Paragraph 32; 
Rec., pp. 20, 21.) It is then charged in general language 
that the organization of the company was a fraud on the 
corporation laws of the State of Virginia, and that the com¬ 
pany had no real capital and could have no real capital ex¬ 
cept the comparatively worthless orchard tracts, and inten¬ 
tionally bankrupted itself by its first resolution, and was 
organized for the purpose of expanding the worthless tracts 
into securities which could be utilized to save the credit of 
F. Mertens’ Sons. (Rec., pp. 8-14.) 

Paragraphs 25, 2G and 27 go back to the acts of Mitchell 
and the Continental Trust Co. in February, 1916, and other 
times prior to any relations whatever of the Commercial 
Bank with Mertens, and prior to the alleged formation of 
the “plan.” And they also proceed with other details with 
which the Commercial could not be concerned, reciting 
some financial statement, not alleged to have been in any 
way connected with the Commercial and the final bank¬ 
ruptcy proceedings in October, 1916, of F. Mertens’ Sons. 
(Rec., pp. 15-17.) 

(Paragraph 28). The only mention of the Commer¬ 
cial Bank in this paragraph is the statement that McBee, 
Jones & Co. were informed by someone, apparently Mit¬ 
chell, that the Commercial was prepared to give a certificate 
as to the value of the underlying securities. But as the 
Commercial knew nothing whatever of this, the allega¬ 
tion may be disregarded. (Rec., p. 17.) 

(Paragraph 29). Paragraph 29 is concerned solely 
with the Continental Trust Company. (Rec., p. 18.) 

(Paragraph 30). In paragraph 30 there is mentioned 
correspondence between McBee, Jones & Co., and F. Mer¬ 
tens’ Sons, and the Continental Trust Company, including 
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a telegram from Me Bee, Jones & Co., requesting F. Mer- 
tens’ Sons to have the Continental and Commercial wire 
what they legard as safe value for the orchard tracts. But 
as the Commercial Bank is not alleged to have known of 
this the allegations are not material, as against the Com¬ 
mercial. 

In the allegations with reference to the correspondence 
between McBee, Jones & Co. and the Continental Trust, 
there is one statement that is significant. Speaking of the 
letter of April 27, 1016, from McBee, Jones & Co., plain¬ 
tiffs state that this letter urged the forwarding of a certi¬ 
fication of title, etc., and that upon the promise of this 
“arrangements had been made for the sale of certain of 
these notes.” It thus appears that at the time referred to, 
to wit, April 27, 1016, arrangements had already been 
made for the sale of certain of the notes. As McBee, Jones 
& Co. purchased some of the notes themselves and sold 
others, the clear inference is that the transaction, decision 
and agreement as to the sale of the notes had been reached 
before the last of April. This is confirmed by the reference 
to the proceeds from the sale of the notes in the next 
paragraph hereinafter referred to, where it is indicated 
that McBee, Jones & Co. had in their possession the pro¬ 
ceeds of the sale at such a time that they could begin re¬ 
mitting the first of May. 

In the latter part of the paragraph there is set up what 
we believe to be the sole claim of misrepresentation against 
the Commercial National Bank. This is, that on or about 
May 17, 1916, McBee, Jones & Co. received a letter alleged 
to be from the Commercial National Bank, over the signa¬ 
ture of Tucker K. Sands, Cashier, but which appears from 
its contents to be a letter written by Tucker K. Sands, in 
his own person and expressing his own opinion. It is as 
follows: 
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“Gentlemen: Answering your inquiry as to m) 

opinion of the sale values of orchard tracts owned 
by the Green Ridge Orchards Company and covered 
by bonds, I should estimate that the valuation of two 
thousand dollars for each ten acre tract would be a 
fair valuation. I understand that previous sales ol 
the tracts was at twenty-five hundred dollars.” (Rec., 
pp. 19, 20.) 

(Paragraph 31). It is next alleged that McBee, Jones 
& Co. sold to the plaintiffs certain of said notes, being evi¬ 
dently the short term notes secured by the bonds of the 
Orchards Company; and out of the proceeds of the notes 
they remitted to the Continental Trust Company $33,750; 
and later an additional sum of $9,000. And certain of the 
notes remaining unsold were exchanged for bonds of the 
Midland Railway Co. It is significant that the proceeds of 
the sale of the notes were alleged to have been remitted to 
the Continental Trust Company between May 1st and May 
29 th, 191(5, so that the bill shows on its face that the sale 
of the notes was proceeding before the letter from Sands 
was received. (Rec., p. 20.) 

(Paragraph 32). This paragraph is concerned with 
the distribution of the bonds other than those which had 
been deposited as security for the short term notes. There, 
is also contained in this paragraph the following: 

“Further, it would appear that at the time of the bank¬ 
ruptcy of F. Mertens’ Sons, a large number of the Midland 
Railway Company bonds, which had been forwarded to 
the Continental Trust Company for the account of F. 
Mertens’ Sons by McBee, Jones and Company, were held 
by the said defendant. Continental Trust Company, and by 
the defendant, Commercial National Bank, as security for 
the loans made by them to F. Mertens' Sons.” 


This evasive language as to what “would appear," is not 
sufficient to constitute an allegation of fact in a bill in equity, 
and should be disregarded. But even if properly alleged it 
could mean only that at some subsequent date it turned 
out that the Commercial National Bank had made a 
loan to F. Mertens’ Sons, who had pledged to it for 
that loan some Midland Railway Company bonds. It 
is far fetched argument to hang upon this language the 
assertion that the Commercial benefited from the alleged 
misrepresentation, by securing part of the fruits of the 
fraud. It is not alleged that the Commercial received the 
Midland bonds as part of its benefit from the alleged 
fraud or as a result of the alleged, fraud. On the con¬ 
trary the suggestion is that the bonds were received as a 
separate transaction and for a separate consideration; that 
is, for a loan to F. Mertens’ Sons, and as security only. 
(Rec., pp. 20, 21.) 

(Paragraph 33). The next allegation, which mentions 
the name of the Commercial, is that the plaintiffs purchased 
the short term notes upon the faith in the truth of the 
representations made to them by the Continental Trust 
Company and the Commercial National Bank “that 500 
tracts were included in the mortgage given to secure the 
bonds which were deposited with the Empire Trust Co. 
as collateral security for the payment of said notes; that an 
independent examination of title showed that the said mort¬ 
gage given to secure said bonds to be a first lien upon said 
property; that the said tracts, so covered by said mortgage, 
were planted in apple trees from four to five years old, 
and in a condition to bear fruit the following season; and 
that the said tracts were of a fair market value of between 
$1,800 and $2,000 a tract." 

Inasmuch as the entire representations by the Commer¬ 
cial are limited to Sands’ letter in the specific allegations 
as to what the representations were, the allegations that the 






defendants relied upon representations as to the number 
of tracts, the title and planting of trees must necessarily 
be limited to the Continental and cannot include the Com¬ 
mercial, the Commercial being limited to the market value 
representation. This is a necessary interpretation of the 
allegation because of the previous specific statements of 
representations, and by whom made. 

There is also the general allegation (which, however, 
cannot control the specific allegations as to just what repre¬ 
sentations were made and by whom), that the plaintiffs be¬ 
lieved, and were induced to believe by representations of 
all the defendants, that the Orchards Company was a cor¬ 
poration for a bona fide purpose, securities regularly is¬ 
sued for a legitimate purpose, that Mertens had a right to 
give terms as to disposition of proceeds and that Mertens 
were a firm of integrity and standing. It is further alleged 
that the plaintiffs acted in good faith, believed the truth 
of said representations and made no independent investiga¬ 
tion of facts. (Rec., pp. 21, 22.) 

Paragraph 34 is concerned with resolutions for a pro¬ 
posed cancellation of the notes, aggregating $100,000, and 
cancellation of the trust agreement, and distribution to 
holders of notes of bonds of the Orchards Company, in lieu 
of the notes; and also resolutions for voluntary bankruptcy 
of the company. (Rec., pp. 22, 23.) 

(Paragraph 35). This paragraph is significant in that 
it charges the Continental Trust Company only with knowl¬ 
edge of the value of the tracts, the lack of title, values, etc., 
and expressly refrains from charging the Commercial with 
any such knowledge. The only mention of the Commercial 
is the statement by way of parenthesis, that the sale of the 
short term notes was in part at least for the benefit of the 
Continental and Commercial. But as the benefit to the Com¬ 
mercial, if any, is to be derived from the previous allega- 
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tions reciting all circumstances, the mere charging that the 
sale was partly for the benefit of the Commercial adds 
nothing. (Rec., p. 23.) 

(Paragraph 30). In this paragraph the plaintiffs 
charge that the Continental, Commercial, Warren and 
Sands were “responsible for the organization" of the Green 
Ridge Valley Orchards Company; and then follows a repe¬ 
tition of the charge previously set forth more fully that 
the corporation was not organized for legitimate purposes, 
etc. 

As the entire connection of the Commercial Bank with 
the organization purports to have been fully stated before, 
this charge adds nothing to the grounds of liability. 

It is further charged that the Commercial “knew, or in 
law was imputable with knowledge" of the fact that the 
tracts conveyed by the mortgage of the Orchards Company 
were not worth a million dollars, or near that sum, and that 
the Commercial was not of the opinion that the previous 
sales were a fair criterion of value. (Rec., pp. 23, 24.) 

(Paragraph 37). Plaintiffs state that they parted with 
$95,000 upon the “representations above narrated.” There 
is also set forth the value of the assets of the Green Ridge 
Valley Orchards Company and the amount which plain¬ 
tiffs would receive by proving their notes. (Rec., pp. 24, 
25.) 

This is the sum and substance of the bill so far as it re¬ 
lates in any way to the Commercial National Bank. 
Stripped of unnecessary verbiage and mere suggestions 
and conclusions of the pleader, as distinguished from the 
statements of fact, the gist of the complaint is, so far as 
it relates to the Commercial, that on or about May 17th, 
after the sale of the collateral notes had started and possi¬ 
bly, so far as the pleadings are concerned, after such sale 
was finished, Tucker K. Sands, cashier of the Commercial 
National Bank, wrote a letter to McBee, Jones & Co., in 
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which, answering a certain inquiry as to his opinion of the 
sale value of orchard tracts, stated that he estimated the 
value at $2,000 for ten acre tracts, and that he understood 
that previous sales of the tracts had been at $2,500. And 
the plaintiffs charge that the Commercial National Bank 
knew that the tracts all combined were not worth a million 
dollars, or anywhere near that amount, and that previous 
sales were not a proper criterion of value. 

Is there anything in these allegations that can make the 
Commercial Bank liable to the plaintiffs on the ground of 
fraud, assuming for the moment that such claim can he 
pursued in an equity action? 


ARGUMENT. 

I. 

The representation in the letter of Sands was the ex¬ 
pression of opinion only and could not constitute action¬ 
able false representation. 

The only representation by which it is sought in the bill 
to charge the Commercial National Bank is contained in 
the letter of Sands on or about May 17th, lOlb, reading as 
follows: 


“Gentlemen: Answering your inquiry as to my 
opinion of the sale values of orchard tracts owned by 
the Green Ridge Orchards Company, and covered by 
bonds, I should estimate that the valuation of two 
thousand dollars for each ten acre tract would be a 
fair valuation. I understand that previous sales of 
the tracts was at twenty-five hundred dollars." 

Other allegations mentioning the Commercial National 
Bank have reference to the knowledge of the bank and not 
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to representations. The only alleged misrepresentation was 
that set forth in the letter relating to the value of the tracts 
of the Green Ridge Valley Orchards Company. This letter 
of Sands purported on its face to give merely the writer’s 
opinion; and the basis of the opinion is set forth. It is not 
the assertion of facts and does not constitute actionable 
false representation. Expressions of opinion, judgment, or 
estimation cannot be the basis of an action for fraud. The 
rule on this subject has been many times stated by the Su¬ 
preme Court of the Uinited States. Summarizing the deci¬ 
sions of that Court on the subject it is said in the Encyc. 
of U. S. Sup. Court Reports, Vol. 6, p. 405: 

“In order to recover on the ground of false repre¬ 
sentations, such false representations must be shown 
to be of a then existing matter of fact, material to the 
transaction; and no expression of opinion or judg¬ 
ment or estimation, not involving the assertion of an 
unconditional fact, can constitute actionable false rep¬ 
resentation” 

This language is quoted from the decision of Mr. Justice 
Gray in Stewart v. Wyoming Cattle Ranch Co., 128 U. S . 
383 at 387. 

The well settled rule has been several times applied by 
the Supreme Court to cases such as the one at bar. 

In Gordon v. Butler, 105 U. S., 553, the Court had un¬ 
der consideration a representation as to the value of prop¬ 
erty, where the value depended largely upon development, 
as in the case at bar. The Court says: 

“Whenever property of any kind depends for its 
value upon contingencies which may never occur, or 
developments which may never be made, opinion as to 
its value must, necessarily, be more or less of a specu¬ 
lative character; and no action will lie for its expres- 
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sion, however, fallacious it may prove, or whatever the 
injury a reliance upon it may produce. The determina¬ 
tion of its truth or falsity, until the contingency occurs 
or becomes impossible, would lead the court into in¬ 
vestigations for which they have no fixed rules to 
guide their own judgments or to instruct juries.” 

In the present case the representation was distinctly ex¬ 
pressed as an opinion, and denominated as such. The letter 
set forth that it was ‘‘Answering your inquiry as to my 
opinion ” Speaking of a similar circumstance in Southern 
Development Co. v. Silva, 125 U. S., 248, at 255, the Court 
says: 


“The testimony of both Yerington and Forman is to 
the effect that Silva said in his opinion, or in his judg¬ 
ment, there were 500 tons of ore in the chamber. So 
that taking the strongest testimony produced on the 
part of complainant upon this point, it simply amounts 
to an expression of opinion on the part of Silva as to 
the amount of ore in the chamber, and not a statement 
of fact. It therefore does hot constitute fraud.” 

Not only does the representation of Sands constitute 
mere matter of opinion and not actionable misrepresenta¬ 
tion, but a reading of the whole bill shows clearly that 
plaintiffs did not rely on the representation, but that, on the 
contrary, the plaintiffs decided and agreed to purchase the 
notes in reliance on other sources of information, and be - 
for the letter of Sands was received. 

As indicated by the bill, ’McBee, Jones & Co. purchased 
some of the notes and acted as brokers in arranging for the 
sale and selling others of the notes. In paragraph 30 of the 
bill (Rec., p. 19), plaintiffs state that on April 27, 1916, 
McBee, Jones & Co. wrote to the Continental Trust Co., 
urging them to forward the “certification” upon the prom¬ 
ise of which “arrangements had been made for the sale of 
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certain of these notes." The certification (set forth in the 
preceding paragraph as the “trust company’s certificate 
certifying title, etc.”) had been written the previous day, 
and was on its way to McBee, Jones & Co. So, according 
to the pleadings, arrangements had been made for the sale 
of certain of the notes by McBee, Jones & Co., to their 
customers before April 27, 1916. 

The letter of Sands was written nearly three weeks 
later, as stated in the bill. 

Nor is this all. As confirming the allegation that sales 
had been arranged long before the date of Sands’ letter, 
plaintiffs further allege that McBee, Jones & Co. had the 
proceeds of the sale of the notes and out of these proceeds 
of sale were remitting the cash to the Continental Trust 
Co. “between May 1, and May 29, 191G.” 

If it be said that this last allegation is ambiguous and is 
susceptible of the interpretation that the proceeds having 
been remitted between May 1st and 29th may have been 
remitted after May 17th, then that contention alone con¬ 
demns the allegation. 

The reliance on the representation is one of the necessary 
elements of the right of action for fraud, or for rescission 
on the ground of fraud. 

No principle of the law is better settled than that fraud 
is never presumed, but must be clearly alleged and proved; 
and this applies to each of the elements necessary to consti¬ 
tute the cause of action; that is, that the representation was 
made, that it was false, and known to be false, that plaintiff 
was ignorant of its falsity, that plaintiff relied on the repre¬ 
sentation and that he was damaged. Each must be alleged 
clearly and distinctly, and not in doubtful or ambiguous 
language. In this respect the bill falls short.. The failure 
to allege definitely and without ambiguity that the represen¬ 
tation was made before the “contract of sale and purchase’’ 
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was agreed to, is a fatal defect and justifies dismissal of 
the bill. 

No general averments that plaintiffs “relied on the repre¬ 
sentations of the defendants” and no general allegations of 
fraud, can cure this defect. This is well settled. “Such a 
general averment, though repeated once or twice, is to be 
taken as qualified and limited by the specific facts set forth 
to show wherein the transaction between * * * (the 
parties) was fraudulent. Where a bill set out a series of 
facts constituting a transaction between two parties, a de¬ 
murrer admits the truth of those facts and all reasonable 
inferences to be drawn therefrom, but not the conclusion 
which the pleader sees fit to aver.’’ Mr. Justice Brewer, in 
United States v. Des Moines Navigation & R. Co., 142 
U. S., 510, 544. 


II. 

The representation relied on was not the act of the 
appellee, Commercial National Bank, as the Cashier 
had no authority to bind the bank in such a matter. 

The answering by Sands of the inquiry as to his opinion 
of the value of orchard tracts of the Green Ridge Valley 
Orchards Co., even if it could make Sands liable, could not 
make the Commercial National Bank liable. It will be noted 
that in the letter which Sands wrote he purported to act for 
himself, to give his own opinion and estimate, and did not 
purport to speak for the bank. But, aside from this, it seems 
almost too obvious to require discussion that it was not 
within the scope of the authority of Sands as Cashier, to 
act for the bank in any such matter as that covered by his 
letter. It was no part of the business of the Cashier, or any 
other officer of the bank, to appraise for outside parties the 
value of the real estate of the Orchards Company. It was 
not banking business which Sands was engaged in when he 
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answered the inquiry. His act was no different from that of 
a Cashier who may answer inquiries as to the standing or 
worth of individuals because of his knowledge of the facts 
from his experience in the bank. Such answers or state¬ 
ments or opinions are not to he attributed to the bank, or 
to bind the bank. This question was presented to the Cir¬ 
cuit Court of Appeals for the Sixth Circuit, and very care¬ 
fully considered in an opinion by Judges Taft, Lurton and 
Clark (First Nat. Bank of Manistee vs. M. & I. Bank, 83 
Fed., 725.) In that case it was sought to hold liable the 
First National Bank of Manistee, Mich., for a letter alleged 
to contain misrepresentations written by its Cashier. The 
letter read: 

“In reply to yours of the 29th ult. would say Mr. 
Hale has a fine reputation as a competent, careful, and 
industrious business man. He has no bad nor expen¬ 
sive habits, but always gives his business the closest at¬ 
tention, and is very careful in his expenses. As near 
as I can judge, he has invested in his business about 
$40,000, above his indebtedness. Had lumber held up 
as well as it opened in the spring, I understand he 
would have cleared up nearly all of his indebtedness.” 

r » 

Of that letter the Court says: 

“In considering this letter and its effect, it becomes 
necessary to first determine whether it is to be treated 
as the letter of the bank, and affecting it as such, as 
seems to have been the view of the circuit court, and 
certainly the view presented by counsel for the Mil¬ 
waukee Bank in argument at the bar. We are clearly 
of the opinion that Dunham cannot be regarded as act¬ 
ing for or as the agent of the bank in writing this 
letter. The acts and declarations of a cashier of a 
bank are binding on the bank, and affect it only when 
the cashier is in the discharge of his duty as such 
cashier, acting either in the general line of duty, or in 
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regard to some business transaction with the bank 
pending at the time, and coming within his duty and 
authority. It is not insisted that there was any express 
authority conferred upon Dunham, cashier, to make 
voluntary answers of this kind to other banks, or the 
customers of other banks, although the practice of do¬ 
ing so is very common in the nature of the case. It 
is well understood to be a mere favor or courtesy, such 
as one banking institution extends to another. It was 
no part of the duty of Dunham, as cashier, to furnish 
such an answer as he did; and, not being a duty be¬ 
longing to his position, there was no implied authority 
from the bank to do so. To require that the bank shall 
make good statements of this kind would be to impose 
on banks extraordinary liability for the acts of their 
agents, such as belongs to the relation of principal and 
agent in regard to no other line of business." 

It was not within the corporate powers of the Commer¬ 
cial National Bank to promote the apple orchard enterprise 
of the Green Ridge Valley Orchard Co. by the purchase of 
its stock, directly or indirectly, by the guarantee of its securi¬ 
ties, certifying as to the value of its assets or in any other 
way. This seems clear when there is considered the strict 
limits of authority prescribed by the statutes of the United 
States under which national banks are organized and oper¬ 
ate. Such banks are limited by the well known restrictions 
of the statutes. 

First National Bank v. Converse, 200 U. S., 425, 438. In 
that case Mr. Justice White, speaking of the powers of na¬ 
tional banks generally, says: 

“It is settled that the United States statutes rela¬ 
tive to national banks constitute the measure of the 
authority of such corporations, and that they cannot 
rightfully exercise any powers except those expressly 
granted or which are incidental to carrying on the 
business for which they are established/’ 
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Applying the rule to the particular case decided the 
Court further says: 

“As no authority, express or implied, has ever been 
conferred by the statutes of the United States upon a 
national bank to engage in or promote a purely specu¬ 
lative business or adventure, accepting the view of the 
articles of association by which the bank was denied 
the benefit of the exemption accorded by the Consti¬ 
tution of Minnesota, it follows that the bank had no 
power to engage in such business by taking stock or 
otherwise. The power of a national bank to engage in 
the character of business which the articles of associa¬ 
tion of the thresher company manifested, as defined 
by the supreme court of Minnesota, cannot be inferred 
to have been possessed by the bank as an incident of 
securing a present loan of money, or as a means of 
protecting itself from loss upon a pre-existing indebt¬ 
edness. To concede that a national bank has ordinarily 
the right to take stock in another corporation as col¬ 
lateral for a present loan or as a security for a pre¬ 
existing debt does not imply that, because a national 
bank has lent money to a corporation, it may become 
an organizer and take stock in a new and speculative 
venture; in other words, do the very thing which the 
previous decisions of this court have held cannot be 
done/’ 

“The doctrine that no recovery can be had upon the 
contract is based upon the theory that it is for the in¬ 
terest of the public that corporations should not 
transcend the limits of their charters; that the prop¬ 
erty of stockholders should not be put to the risk of 
engagements which they did not undertake; that, if 
the contract be prohibited by statute, every one dealing 
with the corporation is bound to take notice of the 
restrictions in its charter, whether such charter be a 
private act or a general law under which corporations 
of this class are organized." 

In American Surety Co. v. Pauly, 170 U. S-, 133, the 
Supreme Court says, speaking of the liability of a national 
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hank for alleged misrepresentations of the president, induc¬ 
ing a surety company to go on the bond of the cashier: 

“The procuring of a bond for O’Brien, in order that 
he might become qualified to act as cashier, was no 
part of the business of the bank, nor within the scope 
of any duty imposed upon Collins as president of the 
bank. It was the business of O’Brien to obtain and 
present an acceptable bond. And it was for the bank, 
by its constituted authorities, to accept or reject the 
bond so presented. The bank did not authorize Col¬ 
lins to give, nor was it aware that he gave, nor was he 
entitled by virtue of his office as president to sign an/ 
certificate as to the efficiency, fidelity, or integrity of 
O’Brien. * * * He could not create such authoi- 

ity by simply assuming to have it. The circuit court of 
appeals, speaking by Judge Lacombe, well said that 
there were many acts which the president of a bank 
may do without express authority of the board of di¬ 
rectors, in some cases because the usage of the particu¬ 
lar bank impliedly authorized them, in other cases be¬ 
cause such acts were fairly within the ordinary routine 
of his business as president; but that the making of a 
statement as to the honesty and fidelity of an employe 
for the benefit of the employe, and to enable the latter 
to obtain a bond insuring his fidelity, was no part of 
the ordinary routine business of a bank president, and 
there was nothing to show that by any usage of this 
particular bank such function was committed to its 
president.” 

In Commercial National Bank v. First National Bank, 97 
Tex., 536, there is a discussion of the liability of a national 
bank for representations made by its officers to third par¬ 
ties. In that case the representations related to the financial 
standing of persons known to the officers of the defendant 
bank, but not known to the officers of the plaintiff bank, and 
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as to the genuineness of signatures, upon which the plaintiff 
bank relied in making a loan, and upon which it sought to 
hold the defendant bank. The Court says: 

The facts alleged in the petition show that the 
plaintiff in error is a corporation, created under the 
national banking laws enacted by the Congress of the 
United States, hence to that law we must look to de¬ 
termine the kind of business in which a bank may en- 
gage. That act provides: ‘Upon duly making and 
filing articles of association and an organization certi¬ 
ficate, the association shall become, as from the date 
of the execution of its organization certificate, a body 
corporate, and as such and in the name designated in 
the organization certificate, it shall have power: * * * 
“ ‘Seventh. To exercise by its board of directors, or 
duly authorized officers or agents, subject to law, all 
such incidental powers as shall be necessary to carry 
on the business of banking; by discounting and nego¬ 
tiating promissory notes, drafts, bills of exchange, and 
other evidences of debt; receiving deposits, buying 
and selling exchange, coin, and bullion, by lending 
money on personal security, and by obtaining, issuing 
and circulating notes, according to the provisions of 
this title.’ 

‘The business of banking’ is defined to consist in 
discounting and negotiating promissory notes, drafts, 
bills of exchange and other evidences of debt; receiving 
deposits, buying and selling exchange, coin and bul¬ 
lion, lending money on personal security, and obtain- 
ing, issuing and circulating notes; and to these speci¬ 
fied powers and those necessary to the exercise of the 
pow ers expressed the bank must confine its operations, 
and acts of officers not embraced in the terms of the 
law are not binding upon the corporation. Weckler 
First Nat. Bank, 42 Md., 581; Merchants’ Nat. 
Bank v. Armstrong, 65 Fed. Rep., 934; Cooley on 
Torts, 13G. J 

The facts alleged against the plaintiff in error do 
not show a transaction embraced in the provisions of 
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the law above quoted; on the contrary, it was a matter 
in which the Beeville bank was not interested; in fact, 
it was a mere courtesy between the officers of the two 
banks, performed gratuitously by Flournoy for the 
accommodation of the officers of the Ceuro Bank to 
aid them in making a loan to Smith. 

“If it were held that procuring the signature to a 
note in order that the Cuero bank might lend money 
to a third party was within the power and authority of 
the bank at Beeville, the president of the Beeville bank 
was not authorized to transact such business for his 
bank and did not bind it by the statements he made. 
Under the national banking law the corporation was 
authorized to elect a board of directors, to which was 
committed the management and control of the bank, 
and the board was empowered to select one of its 
members as president of the bank, of whom it is said: 
‘It is his duty to preside at the meeting of the board 
of directors, and he has charge of the litigation of the 
bank, and other than these he has no power inherent 
over and beyond another director.’ National Bank 
Act by Bolles, Sec. 53. The board could have 
adopted by-laws conferring larger powers upon the 
president, but the petition does not allege the existence 
of such by-laws, nor any fact which would extend the 
authority of the president so as to embrace the act upon 
which this action rests. The statement made by Mr. 
Flournoy that the note returned was signed up by Mr. 
Ray was without authority of the Beeville bank, there¬ 
fore not binding upon it. United States v. Bank of 
Columbus, 21 How., 356; Weckler v. Nat. Bank, 42 
Md., 581; Merchants Bank v. Marine Bank, 3 Gill 
(Md.), 06; Crawford v. Bank, 67 Mo. App., 39; 
Houston & T. C. Ry. Co. v. McKinney, 55 Texas, 176. 

“United States v. Bank of Columbus, before cited, 
involved a state of facts much like this case. The cash¬ 
ier of the defendant bank gave to one of its directors, 
Mr. Miner, a statement that he was authorized on be¬ 
half of the bank to “contract with the Treasury Depart¬ 
ment of the United States for the transfer of money, 
from the East to the South and West, for the govern- 


24 


ment/ and upon the faith of the statement of the 
cashier, the Secretary of the Treasury contracted with 
the party named for the transfer of $100,000 from 
New York to New Orleans. Miner received and cashed 
the draft, hut the Government did not receive the 
money at New Orleans. Upon suit by the United 
States against the bank, the Supreme Court of the 
United States held that the cashier had no authority 
to make such representations on behalf of the Colum¬ 
bus bank and that it was not liable for the loss sus¬ 
tained in consequence of reliance upon the false state¬ 
ment. 

“Crawford v. Bank is much like this case. A firm 
of merchants secured from the cashier of a bank a 
statement to the effect that the firm was ‘solvent and 
would pay for all that they would buy.’ Upon this 
statement the firm obtained credit, and having failed 
in business, it was sought to hold the bank responsible 
for the loss. The court held that the cashier had no 
authority to give such statement, therefore the bank 
was not responsible for the damages. 

“The act of Flournoy, who signed the statement as 
president of the Beeville bank, was a mere personal 
transaction of his own, and if any liability was created 
thereby it rested upon him individually and not upon 
the bank. We do not, however, wish to be understood 
as intimating that the facts would give a cause of ac¬ 
tion against Flournoy; that question is not now before 


III. 

The action against the Commercial National Bank is 
not one of which a court Qf equity ought to take juris¬ 
diction; the appellants’ remedy, if any, is an action at 
law. 

The case made by the bill is that the plaintiffs below pur¬ 
chased $95,000 of short term notes of the Green Ridge Val¬ 
ley Orchards Company, the contract being completely exe¬ 
cuted, the money turned over and the notes received; that 
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in making such purchase they relied upon alleged false 
representations of certain third persons, to wit, the parties 
defendant, and the only parties defendant, to the bill; 
wherefore plaintiffs pray: 

“That the contract of sale and purchase be rescinded 
* * * and that plaintiffs upon the return to the de¬ 

fendants of the notes held by the plaintiffs recover of the 
defendants the money and securities parted with to the de¬ 
fendants in the proportion in which the plaintiffs are re¬ 
spectively entitled.” 

According to the plaintiffs below, they gave up $1)5,000 in 
return for the promise in writing of the Green Ridge Valley 
Orchards Company to repay said sum in four, six, eight 
and twelve months, with interest at six per cent. (Rec., 
p. 20). The transaction was completed, the consideration 
paid, partly in cash and partly in certain bonds in lieu of 
cash, and the promissory notes received by the plaintiffs. 
The exact amount plaintiffs lost is ascertained and set 
forth. The plaintiffs are under no obligation to the Green 
Ridge Valley Orchards Company, or to any one else, as a 
result of the transaction. There was not a purchase of 
^ stock upon which plantiffs might be liable to assessment; 

there was not the giving of any obligation of the plaintiffs 
upon which they could be held liable; there was nothing 
upon which a right of action would accrue, against which 
plaintiffs might need an injunction on the ground of fraud, 
or which they might need to defend by an equitable defense. 
The connection of the defendants with the transaction is as 
alleged misrepresentors of facts which induced the plain¬ 
tiffs to enter into the contract and not as parties to the con¬ 
tract; and the voluminous details set forth in the bill are 
directed to show that the defendants knew, or must have 
known, that the representations made were false. Is such 
a case one for the exercise of the equitable jurisdiction of 
courts of the United States? 
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It seems clear that appellants' remedy is at law. They 
set up the ordinary features of an action for loss occa¬ 
sioned by a contract in which they were induced to enter 
by the misrepresentations of third persons, not parties to the 
contract. This is necessarily an action at law for damages, 
as is settled by a long line of decisions. It is a case in which 
a court of law can grant full relief, and it is a case, as the 
Supreme Court of the United States remarks, which can be 
much better tried in a court of law, and in which the defend¬ 
ants are entitled to a trial by jury. All that appellants seek 
is reimbursement for their money loss; in other words, 
damages for the alleged deceit. The representations of the 
defendants are all known and set out; the facts with refer¬ 
ence to the knowledge of the truth or falsity of the represen¬ 
tations are in the possession of the appellants, and appellants 
urge that the evidence is largely in written documents which 
are set forth. They do not even ask for discovery. 

The “contract of sale and purchase” involves no future 
legal liability of appellants against which a court of equity 
need protect them. They have simply an executed contract 
for a loan on one side and promissory notes on the other 
side. They set forth the assets of the Orchards Company 
and the amount of dividends the Orchard Company will 
likely pay on its notes. They set forth the amount of their 
loss. They bring no action against the Orchards Company, 
but desire to rest on the claimed liability of defendants, be¬ 
low, growing out of the alleged deceit in inducing the pur¬ 
chase; but they want a court of equity to decree the money 
judgment against the defendants below. The attitude of 
counsel for appellants on this subject is shown at page 2 
of brief for appellants. It is said : “Their bill in equity was 
filed for a rescission of this purchase and for a money decree 
for the money they had parted with under the quite extraor¬ 
dinary circumstances set forth in the bill” 
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But the “quite extraordinary circumstances” under which 
appellants claim to have been deceived or the complicated 
allegations by which they are set forth, cannot turn a clear 
action at law foi deceit into an action in equity, nor change 
a light to damages at law into a right to a “money decree" 
in equity. “Merc complication of facts alone and difficulty 
of proof are not a basis of equity jurisdiction.” Curridcn v. 
Middleton, 232 U. S., 633, 636, affirming Curriden v. Mid- 
diton, 37 App., D. C. 568. 


As against several of the defendants below the charges 
of fraudulent misrepresentation were of such char¬ 
acter as led them to hie detailed answers; as against the 
Commercial National Bank the charge rested upon the let¬ 
ter, before referred to, written by Tucker K. Sands. The 
Commercial National Bank and Tucker K. Sands moved to 
dismiss the bill upon the ground, among others, that the ac¬ 
tion against them was not cognizable in a court of equity, 
and that there was a complete and adequate remedy at law. 
The comt below sustained this motion, saying in part: 


“The bill in this case, together with its exhibits, con¬ 
tains fifty-one closely printed pages, in which fraud is 
charged in the purchase by the plaintiffs of certain short 
term notes of the Green Ridge \ alley Orchards Com¬ 
pany. The relief prayed is ‘that the contract and sale of 
the gold notes in the bill mentioned be rescinded for the 
reasons in the bill set forth, and that the plaintiffs, upon 
the return to the defendants of the notes held by the 
plaintiffs, recover of the defendants the money and 
securities in which the plaintiffs respectivelv are en¬ 
titled.’ 

“A careful reading of the bill, and a grasp of its 
scheme convinces the Court that the Commercial Na¬ 
tional Bank, and Tucker K. Sands are not properly 
made parties defendant, and that their motions to dis¬ 
miss should be granted. The bill as stated, has for its 
object to rescind the contract of sale of the notes on 




account of fraud. But there is no allegation in the bill 
that either Sands or the Commercial National Bank 
were parties to that contract. In fact, the recitals of the 
bill negative the proposition. 

“Time does not permit or require a discussion of the 
remedies the law grants to the plaintiffs. Nowhere 
are they more clearly or distinctly stated than in the 
case of Hindman v. First National Bank of Louisville, 
112 Fed., 931” 

The decision in Hindman v. First National Bank of 
Louisville, 112 Fed., 931, referred to, is the decision of the 
Circuit Court of Appeals for the 6th Circuit, then composed 
of Judges Lurton, Day and Severens. The opinion by Judge 
Lurton contains a very careful exposition of the law relating 
to actions for misrepresentation. At page 9-14, Judge Lur- 
tons says: 

“One who has been induced by false representations 
to buy property has open to him no less than three reme¬ 
dies. He may rescind and sue at law for the considera¬ 
tion, he may bring an equitable suit for rescission and 
obtain full relief, or he may retain what he has received 
and bring his action for fraud and deceit. The first 
two kinds of relief lie, as is most evident, only against 
the vendor. The third Will lie against either the vendor 
or any third person through whose false representa¬ 
tions, directly made, the plaintiff has sustained dam¬ 
ages.” 

The defendants below were not parties to the contract by 
which the plaintiffs below purchased the notes of the Green 
Ridge Valley Orchards Co. The plaintiffs’ relations with the 
defendants grew out of the alleged misrepresentations which 
caused plaintiffs a loss for which they seek to hold defend¬ 
ants liable. A plain and simple action at law for damages 
for deceit in inducing plaintiffs to enter into a contract caus¬ 
ing loss cannot be turned into an equitable action for re- 





scission of contract by setting forth an offer of the plaintiffs 
to hand over to the defendants the consideration for which 
they parted with their money. As against those who were 
alleged to have made misrepresentations inducing the plain¬ 
tiffs to enter into a contract to which defendants were not 
parties, the only relief which the plaintiffs could have, by 
any action, is the recovery of money lost by the making of 
the contract. Such an action certainly does not lie in equity 
in the courts of the United States. This has long since been 
settled by the Supreme Court of the United States, and by 
this court. 

In the case of Buzard v. Houston , 110 U. S., 347, Mr. 
Justice Gray, delivering the opinion of the Supreme Court 
of the United States, says: 

“In the Judiciary Act of 1789, by which the first 
Congress established the judicial courts of the United 
States and defined their jurisdiction, it is enacted that 
‘Suits in equity shall not be sustained in either of the 
courts of the United States, in any case where plain, 
adequate and complete remedy may be had at law.’ 
Act of Sept. 24, 1780, Chap. 20, paragraph 16, 1 Stat. 
at L-, 82; Rev. Stat, paragraph 23. Five days later, on 
September 20, 1789, the same Congress proposed to the 
Legislatures of the several States the article afterward 
ratified as the Seventh Amendment of the Constitution, 
which declares that ‘In suits at common law, where the 
value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved.’ 1 Stat. at 
L., 21, 98. 

“The effect of the provision of the Judiciary Act, 
as often stated by this court, is that ‘Whenever a court 
of law is competent to take cognizance of a right, and 
has power to proceed to a judgment which affords a 
plain, adequate, and complete remedy, without the aid 
of a court of equity, the plaintiff must proceed at law, 
because the defendant has a constitutional right to a 
trial by jury.’ * * * In a very recent case the 
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court said: ‘This enactment certainly means some¬ 
thing; and if only declaratory of what was always the 
law, it must, at least, have been intended to emphasize 
the rule, and to impress upon it the attention of the 
courts.’ N. Y. Guaranty Co. v. Memphis Water Co , 
107 U. S., 205, 214. 

“Accordingly, a suit in equity to enforce a legal right 
can be brought only when the court can give more com¬ 
plete and effectual relief, in kind or in degree, on the 
equity side than on the common-law side; as, for in¬ 
stance, by compelling a specific performance, or the re¬ 
moval of a cloud on the title to real estate; or prevent¬ 
ing an injury for which damages are not recoverable at 
law, as in Watson v. Sutherland, 5 Wall., 74 (72 U. S. 
bk., 18, L. ed., 580) ; or where an agreement pro¬ 
cured by fraud, is of a continuing nature, and its re¬ 
scission will prevent a multiplicity of suits, as in Boyce 
v. Grundy, 3 Pet., 210, 215 (28 U. S., 7; 655, 657), 
and in Jones v. Bolles, 9 Wall, 364, 369 (76 U. S., 19; 
734, 736). 

“In cases of fraud or mistake, as under any other 
head of chancery jurisdiction, a court of the United 
States will not sustain a bill in equity to obtain only 
a decree for the payment of money bv way of dam¬ 
ages, when the like amount can be recovered at law 
in an action sounding in tort or for money had and re¬ 
ceived.” 

Referring to the allegations of the bill before the 
Court it is further said: 

“The present bill states a case for which an action 
of deceit could be maintained at law, and would af¬ 
ford full, adequate and complete remedy. The original 
agreement for the sale of a number of cattle, and not of 
any cattle in particular, does not belong to the class of 
contracts of which equity would decree specific per¬ 
formance. If the plaintiffs should be ordered to be re- 
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instated in all their rights under that agreement, and 
permitted now to tender performance thereof on their 
part, the only relief which they could have in this suit 
would be a decree for damages to be assessed by the 
same rules as in an action at law. The similar contract 
with Mosty and the assignment thereof to the plain¬ 
tiffs are in the plaintiff’s own possession, and no judi¬ 
cial rescission of the assignment is needed. If the 
exchange of the contracts was procured by the fraud 
alleged, it would be no more binding upon the plain¬ 
tiffs at law than in equity; and in an action of deceit 
the plaintiffs might treat the assignment of the contract 
with Mosty as void, and, upon delivering up that con¬ 
tract to the defendant, recover full damages for the 
non-performance of the original agreement. No relief 
is sought against Mosty, and he is not made a party to 
the bill. The obligation executed by the plaintiffs to the 
defendant is not negotiable, so that there is no need of 
an injunction. A judgment for pecuniary damages 
vvould adjust and determine all the rights of the par¬ 
ties, and is the only redress to which the plaintiffs, if 
they prove their allegations, are entitled. There is 
therefore no ground upon which the bill can be main¬ 
tained.” 

The case of Tyler v. Moses, 13 App., D. C., 428, is to the 
same effect. In that case the Court had under consideration 
a bill in equity for rescission of contract for fraudulent mis¬ 
representations and recovery of money paid on the contract. 
The bill set forth the purchase of certain stocks by one of 
the plaintiffs from the defendant, and also a parnership ar¬ 
rangement between the plaintiffs and the defendant for pur¬ 
chasing certain option stocks. The payment of money by the 
plaintiffs was alleged to have been induced by the fraudu¬ 
lent representations of the defendant. The court says: 

‘‘The question of the greatest difficulty in this case 
is in the objection to the jurisdiction of equity, on the 
ground that the remedy at law was plain, adequate and 
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complete. If the question turned merely upon the right 
of either Moses or Fleming to recover the money paid 
to defendant through reliance upon his fraudulent mis¬ 
representations and concealments, uncomplicated by the 
partnership agreement in respect of the purchase and 
holding of the option stock, there would be no doubt 
that the action is one of which a court' of equity ought 
not to have taken jurisdiction. Where a judgment for 
pecuniary damages would answer all the claims of the 
parties, and is the only redress which the plaintiff seeks 
or could have, the remedy at law is exclusive. Buzard 
v. Houston, 119 U. S., 347, and other cases cited by the 
counsel for the appellant." 

The case of Mack v. Latta, 178 N. Y., 525, cited by 
counsel for appellants, need not be referred to at length 
for it is easily distinguishable. It is one thing to say that, 
in a bill in equity for rescission, properly brought by one 
party to a contract against the other party to the contract, 
to rescind on the ground of misrepresentation, the persons 
who induced the contract by fraud may be joined as parties; 
it is quite a different thing to say that a bill in equity for 
money lost on a contract, though called “rescission,” will lie 
against the persons only who made the misrepresentations, 
but were not parties to the contract. In the latter case the 
remedy is damages for the deceit, and is necessarily to be 
brought at law. 

Respectfully submitted, 

Wade H. Ellis, 

Challen B. Ellis, 

Abner H. Ferguson, 

Attorneys for Appellee , Commercial National Bank. 
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IN THE 


|,ourf of pistrict of 


olumbia. 


JANUARY TERM, 1919. 


No. 3241. 

THE PASSAIC NATIONAL BANK, a Corporation, 

ET AL., Appellants, 

vs. 

COMMERCIAL NATIONAL BANK, a Corporation, and 
TUCKER K. SANDS, Appellees. 


BRIEF ON BEHALF OF THE APPELLEE, TUCKER K. 

SANDS. 


Statement of Case. 

This case is brought to this court by the appellants, who 
have appealed from a decree of the Supreme Court of the 
District of Columbia, sustaining the motion of the appellee, 
Tucker K. Sands, to dismiss the original bill filed below as 
against him on the grounds set forth in said motion (Rec¬ 
ord, pp. 38, 52). The bill is voluminous and the allegations 
and averments are involved and deal mostly with historical 



2 


matter concerning the history of the birth, growth, develop¬ 
ment and dissolution of F. Mertens’ Sons, and is pertinent 
to the questions involving this appellee only in respect to the 
general scheme of the bill and the averments contained in 
several paragraphs thereof. 

The appellants have adroitly endeavored to join this ap¬ 
pellee as defendant to the original bill praying for rescission 
of a contract, of indefinite tlate, and which appears not to 
have been made with any party to the original bill and for a 
money decree, in the sum of $95,000.00, with interests and 
costs, from a date unidentified and itnmentioned in said bill. 

The other parties defendant to the original bill below are 
the Continental Trust Company, Bates W arren, Frederick 
Mertens, and Commercial National Bank, also appellee 
herein. 

It is alleged in said bill that this appellee was one of the 
directors of the Green Ridge Valley Orchards Company, 
which said corporation is alleged to have been organ¬ 
ized by this appellee and others, some of whom are 
named defendants and some of whom are not to the 


bill below, in order that 
in the financial affairs of 


a crisis might be averted 
F. Mertens 7 Sons for the 


purpose of enabling the Commercial National Bank 
and the Continental Trust Company to secure sufficient 
money from the payments of notes given by purchasers of 
orchard tracts from F. Mertens’ Sons, and which said notes 
were held by them as collateral security to loans made by 
them in large amounts to the said F. Mertens’ Sons, to dis¬ 
charge the obligations of the said F. Mertens’ Sons, then 
current and existing at the aforesaid financial institutions, 
and the scheme by which said financial disaster was to be 
averted was the creation of obligations of the said company 
to the extent of one million dollars, represented by fictitious 
securities of the values stated, which said securities were to 
be based on 500 tracts of orchard lands to be deeded to the 


said corporation by the defendants below, Frederick Mertens 
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and John Mitchell, Jr., his partner, who, although averred 
to he a party to the alleged fraudulent scheme, is not named 
defendant in the original bill (Rec., pp. 7, 9). 

It is further alleged in said bill that in furtherance of said 
scheme this appellee, being a director of said corporation, and 
as one of the board of directors, authorized the issuance of 
the promissory note of the said corporation in the sum ot 
$500,000.00, and the execution and delivery of $500,000 
worth of the stock of said corporation to Frederick Mertens 
and John Mitchell, Jr., in consideration of the transfer to the 
said corporation of 500 tracts of orchard lands alleged to have 
been owned bv the said Frederick Mertens and said John 
Mitchell, Jr. (Rec., pp. 10, 17). 

The resolutions passed by the said corporation authorizing 
the acquisition of the said orchard tracts, as set forth above, 
were passed at a meeting of the incorporators held on the 
lGth day of March, 1916 (Rec., pp. 10, 17), and were ratified 
at a meeting of the board of directors held on the same date 
(Rec., pp. 10, 17), and that thereafter, on the 18th day of 
April, 1916, the stockholders of the said Green Ridge Valley 
Orchards Company passed a resolution authorizing the 
proper officers of the said company to issue and sell its col¬ 
lateral trust notes of the aggregate principal amount of 
$100,000, due in four, six, eight, and twelve months, and to 
pledge as security to the said notes the first mortgage, 6 per 
cent, five-year gold bonds, in a form of collateral trust agree- 
• ment to be executed between the company and the Empire 
Trust Company of New York, of the face amount of $120,000 
(Rec., pp. 13, 23), the said bonds being part of an issue of 
bonds authorized by the stockholders of said company on the 
18th day of March, 1916, in the sum of $500,000, secured 
by mortgage or deed of trust on all of the property ot the 
said Green Ridge Valley Orchards Company (Rec., pp. 

13, 21). . 

It is averred that in February, 1916, John Mitchell, Jr., 
partner of the defendant Frederick Mertens, addressed in- 


quiries to the appellee herein, McBee, Jones & Company, in 
an endeavor to sell to the said appellee, McBee, Jones & Com¬ 
pany, the bonds of the aforesaid corporation, but the said 
Mitchell was informed by the said appellee that bonds of 
that character could find no market with them at that time. 
However, the said McBee, Jones ifc Company stated that they 
would be able to handle short-term notes collateralled on said 
bonds (Kec., pp. 13, 2*2). All this occurred more than one 
month prior to the tiling of the certificate of incorporation of 
the Green Ridge Valley Orchards Company, and two months 
prior to the authorization of the execution and issue of the 
said short-term notes and of the aforesaid bond issue of 
$500,000. 

It is further alleged that the said corporation caused to be 
conveyed to the Continental Trust Company the same 500 
tracts which said Continental Trust Company had previously 
conveyed to the Green Ridge Valley Orchards Company, as 
trustee of Frederick Mertens and John Mitchell, Jr., the con¬ 
veyance of the said tracts being in trust to secure the pay¬ 
ment of the $500,000 bond issue hereinbefore mentioned. 

In paragraph 25 of said bill (Rec., p. 15), it is alleged 
that John Mitchell, .Jr., “on behalf of himself and his co¬ 
defendants, by letter offered to McBee, Jones & Company, 
for purchase, underwriting or resale to their clients, includ¬ 
ing these plaintiffs,’’ certain gold bonds of the denominations 
of one thousand dollars ($1,000) each, of a company to be 
formed to acquire certain orchard lands which he claimed 
were owned by him and F. Mertens’ Sons, but as this appellee 
is not and was not then or at any time a co-defendant with 
the said .John Mitchell, Jr., and as the said John Mitchell, 
.Jr., is not a defendant in this case, it cannot be concluded 
that the appellants seek to charge that the offer of McBee, 
Jones Company was made on behalf of this appellee. 

In paragraphs 25, 27, 28, and 29, the plaintiffs below and 
the appellants herein charge no fraud or misconduct on the 
part of' this appellee, and hence this appellee is not con¬ 
cerned with the allegations contained in the said paragraphs 
of the said bill (Rec., pp. 16, 17, 18). 






In paragraph 30 of the bill (Ree., p. 19), the plain¬ 
tiffs state that on the 27th day of April, McBee, Jones & 
Company sent a letter to the Continental Trust Company, 
urging them to forward its certification of title to the orchard 
tracts mentioned in the deed of trust, and securing the bond 
issue before mentioned, stating that, upon the promise of 
this certification, arrangements had been made for the sale 
of certain of the notes mentioned in the bill. In the same 
paragraph it is alleged that on or about the 17th day of May, 
being twenty days after the letter just referred to of McBee, 
Jones Company, the Commercial National Bank sent a 
letter to McBee, Jones and Co., expressing the opinion 
that the orchard tracts securing the bond issue of five hun¬ 
dred thousand dollars ($500,000) had a probable value of 
about two thousand dollars ($2,000) for each ten-acre tract, 
and giving as a basis for the opinion of the values the figure 
at which it was understood previous tracts had been sold. 
But it is nowhere charged in the hill, by direct language or 
by implication, that this appellee is concerned with any al¬ 
legation of fraud or misrepresentation in connection with 
the letter of the Commercial National Bank of May 17th. 
On the contrary, the bill directly charges that the Com¬ 
mercial National Bank made the representation of values 
made in the letter of May 17th (Rec., pp. 24, 36). 

Paragraph 31 of the said bill alleges that out of the pro¬ 
ceeds of the sale of the said notes, aggregating ninety-five 
thousand dollars ($95,000), thirty-three thousand seven hun¬ 
dred and fifty dollars ($33,750) in cash was remitted by 
McBee, Jones & Company to the Continental Trust Company 
for its account between May 1 and May 29, 1916, and that 
thereafter the balance of the proceeds were remitted to the 
Continental Trust Company for the account of F. Mertens’ 
Sons, and this in nowise concerns this appellee (Rec., pp. 
20, 31). 

This appellee is not concerned with the allegations con¬ 
tained in paragraph 33 of the said bill, except in the state¬ 
ment therein contained that the plaintiffs purchased the notes 
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recited to have been purchased by them upon their faith in 
the truth of the representations made to them by the defend¬ 
ants, the Continental Trust Company and the Commercial 
National Bank, that live hundred (500) tracts were included 
in the mortgage given to secure the bonds which were de¬ 
posited as collateral security for the payment of the said 
notes; that an independent examination of title showed that 
the mortgage was a first lien upon all of the property; that 
the said tracts were planted in apple trees from four to five 
years old, and in a condition to bear fruit the following 
season, and that the tracts were of a fair market value of 
between eighteen hundred dollars ($1,800) and two thou¬ 
sand dollars ($2,000) (Rec., pp. 21, 33). These allegations 
of the bill absolutely absolve this appellee from any responsi¬ 
bility, if it could be charged in any manner whatsoever that 
he was responsible, to the purchasers of the said notes, and 
directly charges that the only representations upon the faith 
of which the said notes were purchased were those made by 
the defendants below, the Continental Trust Company and 
the Commercial National Bank. It is further alleged in the 
said paragraph that the plaintiffs believed, on the inducement 
and representations of all the defendants, that the Green 
Ridge Valley Orchards Company was a corporation organized 
for the bona fide purpose of apple culture; that its securities 
were regularly issued for legitimate company purposes; that 
F. Mertens’ Sons had a right to give direction as to the dis¬ 
position of proceeds from the sale of the said notes, and that 
they were dealing with a firm of integrity and financial 
standing in F. Mertens’ Sons, and that they relied upon all 
the representations heretofore made in the bill in entering 
into the transactions by them recited; but this paragraph 
deals only in the most vague generalities and reaches con¬ 
clusions without any basis for the same. Certainly, so far 
as this appellee is concerned, the bill charges no representa¬ 
tion to have been made by him in, and nothing in his con¬ 
duct has been set forth which would justify this court in re¬ 
quiring him to answer the said bill, 
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Paragraph 34 of the bill contains recitals of resolutions, 
passed in the meetings of stockholders and directors of. the 
Green Ridge Valley Orchards Company, authorizing the can¬ 
cellation of the notes and the delivery to the holders of the 
said notes their respective pro rata amount of the bonds of 
the orchard company securing them, and the direction to the 
proper officers to take such steps as might be necessary to have 
the Green Ridge Valley Orchards Company adjudged a 
bankrupt on the ground of insolvency (Rec., p. 22). 

In paragraph 35 of the said bill, the plaintiffs endeavor to 
set forth the various charges made against the several defend¬ 
ants to the original bill concerning the representations of 
misconduct of each, which were inducing factors in the pur¬ 
chase and sale of the short-term notes of .the Green Ridge 
Valley Orchards Company; but no allegation is made of any 
misconduct or misrepresentation by or on behalf of this ap¬ 
pellee, and therefore this appellee is not concerned with the 
charges in said paragraph (Rec., p. 23). 

Paragraph 36 reiterates a charge made in other parts of 
the bill that this defendant was responsible, with the Conti¬ 
nental Trust Company, Commercial National Bank, and 
Bates Warren, all defendants of the original bill below, in the 
organization of the Green Ridge Valley Orchards Company ; 
that this corporation was organized for the purpose of create 
ing fictitious securities to the extent of one million dollars 
($1,000,000), and not for the purpose of engaging in the 
business for which its charter was issued; and that the cor¬ 
poration was created solely for the purpose of creating obli¬ 
gations, not for its own benefit, but for the benefit of the 
Continental Trust Company, the Commercial National Bank, 
and F. Mertens’ Sons. But in no place in this paragraph or 
any other part of the bill is it charged that anything was done 
by any of the defendants for the benefit of this appellee or 
that he received any benefit from the creation of any securi¬ 
ties or received any of the proceeds of the sale of the notes 
or of the bonds to the appellants herein or to any other per¬ 
son (Rec., p. 23). 





In paragraph 37 it is alleged that the appellants parted 
with ninety-five thousand dollars ($95,000), exclusive of in¬ 
terest; that they held as security for the moneys so advanced 
promissory notes of the Green Ridge Valley Orchards Com¬ 
pany, bearing the indorsement of F. Mertens’ Sons; that the 
Empire Trust Company of New York hold, as trustees, one 
hundred and twenty (120) of the one thousand dollar ($1,- 
000) gold bonds of the orchard company to secure the pay¬ 
ment of the said notes; that the firm of F. Mertens’ Sons was 
adjudged bankrupt on the 28th day of March, 1917, and 
that the assets of the said firm and of the individual members 
thereof are now being administered by a trustee appointed 
for that purpose; that the bankrupt estate will pay a divi¬ 
dend of not exceeding 5 per cent; that the Green Ridge 
Valley Orchards Company has been adjudged a bankrupt and 
its assets are now being administered by a trustee selected 
by the creditors, and that if the mortgage upon the assets 
of the said orchard company was foreclosed the proceeds 
applicable to the payment of the notes of the plaintiffs would 
be six thousand five hundred and seventy-six dollars 
($6,576). The plaintiffs further allege that they still hold 
the said notes and tender them as ready and willing to sur¬ 
render same to the defendants in return for part of the 
money surrendered by them, but they do not make such 
tender as the law recognizes as proper to entitle them to the 
relief sought and prayed in the bill (Rec., p. 24). 

The prayer of the bill is for process and for rescission of 
the contract of sale of the gold notes mentioned in the bill 
and for the recovery of a money decree against the defend¬ 
ants in the amount to which the plaintiffs are entitled. 
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ARGUMENT. 

The Fraud Charged in the Bill against This Appellee. 

The gravamen of the charge in this bill against this ap¬ 
pellee, and in fact the only charge made in the bill, is that 
this appellee was one of the board of directors of the Green 
Ridge \ alley Orchards Company and the owner of one share 
of stock thereof, and that this corporation was organized for 
the purpose of creating fictitious securities which might be 
used as a basis for raising money, not for the benefit of the 
corporation, but for the benefit of the Commercial National 
Rank, appellee herein, the Continental Trust Company, de¬ 
fendant in the original bill, and F. Mertens’ Sons, who are 
not made parties defendant, and upon this alone rests the 
entire case against Tucker K. Sands. 

It is not charged that he received any benefits of the 
organization from the Green Ridge Valley Orchards Com¬ 
pany or from the sale of any of its securities, or that he would 
ha\c been injured or financially involved in any manner had 
not some means been devised in March, 1916, at which time, 
the bill charges, the said firm of Mertens were hopelessly 
insolvent. This appellee is not charged with having con¬ 
ceived and executed the plan of organizing the Green Ridge 
Valley Orchards Company for the relief of Mertens, or for 
any other person, as it is specifically alleged in the 14th para¬ 
graph of the bill that the said plan was conceived and exe¬ 
cuted by the Continental Trust Company, F. Mertens’ Sons, 
and the Commercial National Bank (Rec,, p. 8). 

It will be noted that the Green Ridge Valley Orchards 
Company was organized on the 11th day of March, 1916, 
and the certificate of incorporation issued by the Secretary of 
State of the State of Virginia two days later, and that the 
bill alleges, paragraph 28 (Rec., p. 17), that in February, 
1916, one month before the organization of the said corpora¬ 
tion, McBee, Jones & Company nad notified John Mitchell, 
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Jr., that they would purchase the short-term notes which 
they subsequently did buy, provided F. Mertens’ Sons 
would indorse said notes. It certainly cannot be said that 
this appellee, by any misrepresentation or by any conduct 
of his in the organization of the Green Ridge \ alley 


Orchards Company one month after said notes had been sold 
by John Mitchell, Jr., to McBee, Jones & Company, induced 
the plaintiffs or any of them herein to purchase the securi¬ 


ties. 


It is an elementary principle ot law, and nothing is more 
firmly or securely settled, than that fraud must he spe- 
cifically alleged and proven, and is never presumed to 
exist until alleged and clearly proven, and the same principle 
obtains as to every element necessary to constitute a cause of 
action based on the ground of fraud. Each of the five 
charges must be clearly alleged in language that is suscepti¬ 
ble of but one construction, and it certainly cannot be said 
that this appellee is charged in any sense with any fraud 
such as is contemplated by the rule laid down in United 
States vs. Des Moines Navigation and Railway Co., where 
Mr. Justice Brewer, speaking for the court, said: 


“It is urged that there is an express averment that 
the Navigation Company and its grantees are not and 
never were bona fide purchasers of the lands, or any 
part thereof. But such a general averment, though 
repeated once or twice, is to be taken as qualified and 
limited by the specific acts set forth to show wherein 
the transaction between the State and the Navigation 
Company was fraudulent. 

“Where a bill sets out a series of facts constituting 
a transaction between two parties, a demurrer admits 
the truth of those facts and all reasonable inferences 
to be drawn therefrom, but not the conclusion which 
the pleader has seen fit to aver” (U. S. vs. Des Moines 
Nav. and Ry. Co., 142 U. S., 510, 544). 


It is respectfully submitted that the appellee Sands is in 
no manner charged with having made any representations 
which induced the plaintiffs to purchase the notes of the 
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Green Ridge Valley Orchards Company, and that the notes 
were purchased, in fact and according to the allegations of 

the bill, entirely upon four things: 

First, upon the value of the lands as represented by John 
Mitchell, Jr., when the bonds were first offered to McBee, 
Jones & Company, in February, 1916. 

Second, on the certificate of title and the guaranty of title 


furnished and made by the Continental Irust Company. 

Third, upon the indorsement of the said notes by F. Mer- 
tens’ Sons. 

Fourth, that in dealing with F. Mertens’ Sons they were 
dealing with a firm of integrity and financial standing. 

Nowhere in the bill is it charged, nor is it attempted to be 
asserted in the brief, that the appellants relied upon the 


financial standing of the Green Ridge A alley Orchards Com¬ 


pany or upon Tucker K. Sands, or upon anything he said 
or did, as security for any part of the money paid out by 


them. 


Mr. Justice Brewer, speaking for the Supreme Court, in 
Farnsworth vs. Duffner, 142 U. S., 44, 49, says, quoting 
from Ludington vs. Renick, 7 V. la., 273: 


“A party seeking the rescission of a contract, on 
the ground of misrepresentations, must establish the 
same by clear and irrefragable evidence” (p. 48). 


Ground upon Which the Trial Court Sustained the Motion 

to Dismiss. 

Jurisdiction of the Equity Court. 

It is respectfully submitted that there is no jurisdiction in 
a court of equity, for the reason that the plaintiffs have a 
plain, adequate and complete remedy at law. If the ap¬ 
pellants were induced to purchase the notes mentioned in 
the bill, and did so upon the representations of the defend- 



ants, or any of them, including this appellee, then their 
remedy was in a common-law action for deceit. 

Judge Harlan, speaking for the court in First State Bank 
vs. Spencer, 219 Fed., 503, 505, 

“No reason can he suggested why the remedy at 
law to recover the money in question was not plain, 
adequate, and complete. If it were not so, the appli¬ 
cant is not only deprived of a substantial right, in¬ 
cluding a trial by jury, hut the plain command of the 
statute was not followed. It would seem from some 
decisions that the courts have fallen into the habit of 
waiving the requirements of the statute where relief 
can be given in equity, if, in a particular case, the 
remedy at law is plain, adequate, and complete. In 
such case there can be no concurrent jurisdiction be¬ 
tween a court of equity and a court of law, if objec¬ 
tion is seasonably made/’ 

In the case of Buzard vs. Houston, 119 U. S., 347, 351, 
Mr. Justice Gray says: 

“In the Judiciary Act of 1789, by which the First 
Congress established the Judicial Courts of the United 
States and defined their jurisdiction, it is enacted 
that suits in equity shall not be sustained in either of 
the courts of the United States in any case where 
plain, adequate and complete remedy may be had 
at law.” (Act of Sept. 24, 1789, C.20, Sec, 16, 1 
Stat.. 82; Rev. Stat., Sec. 723.) 

“The effect of the promulgation of the Judiciary 
Act, as often stated by this court, is that ‘whenever a 
court of law is competent to take cognizance of a right, 
and has power to proceed to a judgment which affords 
a plain, adequate, and complete remedy without the 
aid of a court of equity, the plaintiff must proceed at 
law, because the defendant has a constitutional right 
to a trial bv jury/ citing Ilipp vs. Babin, 19 Ilow., 
271, 278; Insurance Co. vs. Bailey, 13 Wall., 373, 
375; Lewis vs. Cocks, 23 Wall., 466, 470; Root vs. 
Railway Co., 105 U. S., 189, 212; Killian vs. Ebbing- 
haus, ilO U. S., 568.” 
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In the same case it was said, in the opinion of the court: 

“In case of fraud or mistake, as under any other 
head of chancery jurisdiction, a court of the United 
States will not sustain a bill in equity to obtain only a 
decree for the payment of money by way of damages, 
when the like amount can be recovered at law in an 
action sounding in tort or for money had and 
received.’’ 


It is respectfully submitted that the prayer of this bill is 
only for a money decree as against this appellee, as there is 
not charged in any part of the bill that he ever came into 
possession of any of the securities of the Midland Kailway 
Company, alleged to have been sent by the appellant, Mc¬ 
Kee, Jones & Company, to the Continental Trust Company 
for the account of F. Mertens’ Sons, and that under the 
authority of the case just cited the plaintiffs have a plain, 
adequate, and complete remedy at law, and have no right of 
recovery against this appellee in a court of equity, if at all. 


The Ground upon Which the Trial Court Sustained the 

Motion to Dismiss. 


In the brief filed on behalf of the appellees it is stated that 
“the learned trial court, in an oral opinion, sustained the 
motion of the appellees to dismiss the bill, solely upon the 
ground that the bill had not shown that the moving defend¬ 
ants had received any part of the proceeds accruing from 
the sale of the notes and that the plaintiffs’ remedy against 
them, therefore, lay in an action at law for deceit.” - This 
is error and misstatement of fact, both in respect to the char¬ 
acter of the opinion handed down by the trial court and as 
to the ground upon which the bill was dismissed as to this 
appellee. 

The learned trial court handed down a written opinion, 
which appears in the records in the office of the clerk of the 
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Supreme Court of the District ot Columbia, in which it sa\s 
in part: 

“A careful reading of the bill, and a grasp of its 
scheme, convinces the court that the Commercial 
National Bank and Tucker K. Sands are not properly 
made parties defendant and that their motions to 
dismiss should be granted. The bill, as stated, has 
for its object tq rescind the contract of sale of the notes 
on account of fraud. But there is no allegation in 
the bill that either Sands or the Commercial National 
Bank were parties to that contract. In fact, the re¬ 
citals of the bill negative the proposition.” 

The court then proceeds to quote the law stated in the case 
of Hindman vs. First National Hank of Louisville. 

The sole and only ground upon which the motion to dis¬ 
miss was sustained, the court apparently giving no consid¬ 
eration to any other ground stated in the motion, was that 
the bill did not allege that either of the appellees herein were 
parties to the contract, either as vendor or vendee, and, as 
said by the court, the recitals of the bill negative the propo¬ 
sition. Indeed, it is not clear who were the vendors of the 
notes alleged to have been purchased by the appellants, but 
it would appear that the securities were issued by the Green 
Kidge Valley Orchards Company; their sale to McBee, Jones 
& Companv negotiated by John Mitchell, Jr., who is not 
made a party to the original bill, the said Mitchell acting 
for himself and for the firm of F. Mertens’ Sons; but in no 
allegation of the bill is it charged that this appellee had any¬ 
thing to do with the negotiations leading to the sale and pur¬ 
chase of the said notes, and he could not, therefore, be 
properly made a party to a bill praying for the rescission of a 
contract to which he was not a party, either as principal or 
as agent. 

Neither the Green Ridge Valley Orchards Company nor 
its trustees in bankruptcy is made a party to the bill. 

Mr. Justice Lurton lays down the law as to the proper 
parties to a bill for the rescission of a contract, and as to the 









15 


remedies open to a party who lias been induced to purchase 
property by reason of false representations, as follows: 

“One who has been induced by false representation 
to buy property has open to him no less than three 
remedies. lie may rescind and sue at law for the 
consideration; he may bring an equitable suit for 
rescission and obtain full relief, or he may retain 
what he has received and bring his action for fraud 
and deceit. The first two kinds of relief lie, as is 
most evident, only against the vendor. The third 
will lie against either the vendor or any third person 
through whose representations, directly made, the 
plaintiff has sustained damages.” 

Hindman vs. First National Bank of Louis¬ 
ville, 1T2 Fed., 931. 

The appellants conclude their brief with the full text of 
an opinion by Mr. Justice Parker in the ease of Mack vs. 
Latta, 178 N. Y., 525, and apparently rely solely upon that 
case as authority for naming the appellees herein as parties 
defendant to the original bill. 

It is respectfully submitted that the opinion of the court 
in the case of Mack vs. Latta has absolutely no application 
whatsoever to the facts in this case, for the following reasons: 

First, that the plaintiff in the case cited brought his action 
to have his subscription to the capital stock of the defendant 
corporation adjudged void and cancelled; “to have defend¬ 
ants perpetually enjoined from assuming the validity of the 
agreement, and from bringing any action at law or in equity 
based thereon,” and to have judgment against the individual 
defendants, as well as against the corporation, for the one 
hundred thousand dollars ($100,000) paid, with interest. 

It will be noted from the evidence in that case that the 
individual defendants to the bill were both agents of the cor¬ 
poration whose stock the plaintiffs purchased and received 
the proceeds of the sale of the stock. The corporation could 
not act except through its agents, and one of the defendants 
was the president of the defendant corporation, and the other 
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a director and a member of the executive committee, and 
both were the chief promoters of the corporation. It is quite 
evident that the two individual defendants were made de¬ 
fendants because they were the agents of the vendor, and 
the court held it was proper that they be named defendants 
on that ground alone. In fact, Mr. Justice Parker said: 

“And it is held in Massachusetts that upon the re¬ 
scission of the contract the aggrieved party may re¬ 
cover as his damage, from the agent making the 
representations inducing the contract, the money paid 
the principal, which in that case was a corporation.” 

It is respectfully submitted that the case at bar does not 
fall within the rule laid down in Mack vs. Latta, or in any 
of the cases cited in the opinion set forth in full in the ap¬ 
pellants’ brief, for the reason that it is not charged in the 
bill that this appellee was either the vendor of the properties 
purchased by the appellants, or any of them, nor the agent 
of the vendor, whomsoever it might have been. 

For the reasons set forth above, it is respectfully sub¬ 
mitted that the action of the court below in sustaining the 
motion of this appellee to dismiss the bill was proper and 
should, by this court, be sustained. 

TIIOS. C. BRADLEY, 

For Appellee Tucker K. Sands. 
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